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This article explores the impact of Hendricks on states’ efforts to obtain involuntary 
psychiatric commitments under their police and parens patriae powers. The author 
focuses on two issues: the nature of the mental impairment necessary for 
commitment and the role of treatment in justifying ongoing psychiatric confinement. 
With respect to the former, he argues that, even after Hendricks, impulse-control 
disorders may prove inadequate to detain individuals who neither pose a threat to 
physical safety nor are unable to provide for their basic needs. With regard to 
treatment, the author proposes an understanding of Hendricks’ “presently available 
treatment” standard that would require states to focus, in good faith, on the needs of 
individual patients and to work towards the development of appropriate and effective 
treatment programs for all those who are involuntarily committed, respective of 
their present susceptibility to treatment. 


I. Introduction 


The state’s authority to commit individuals involuntary for psychiatric care is 
derived from two sources: its parens patriae power to “provid[e] care to its 
citizens who are unable because of emotional disorders to care for themselves” 
and its police power ‘‘to protect the community from the dangerous tendencies of 
those who are mentally ill.”! Although the terminology varies, modern statutes 
operationalize these powers in general by permitting the involuntary commitment 
of those who are mentally ill? and dangerous to either themselves or others? or 
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1 Addington v. Texas, 441 U.S. 418, 426 (1979). 

2See, e.g., ARIZ. REV. STAT. ANN. § 36-501(22) (West 1993) (‘‘substantial disorder of the 
person’s emotional processes, thought, cognition or memory”); N.C. Gen. Stat. § 122C-3(21) 
(1996) (“‘an illness which so lessens the capacity of the individual to use self-control, judgment, and 
discretion in the conduct of his affairs and social relations as to make it necessary or advisable for him 
to be under treatment, care, supervision, guidance or control”’); OHIO REV. CODE ANN. § 5122.01(A) 
(Anderson 1996) (“substantial disorder of thought, mood, perception, orientation, or memory that 
grossly impairs judgment, behavior, capacity to recognize reality, or ability to meet the ordinary 
demands of life’); Tex. HEALTH & SAFETY CODE ANN. § 571,003(14) (West 1992) (“an illness, 
disease or condition ... that ... substantially impairs a person’s thought, perception of reality, 
emotional processes, or judgment”’ or “grossly impairs behavior as demonstrated by recent disturbed 
behavior”); WasuH. REV. Cope ANN. § 71.05.020(2) (West 1992) (“any organic, mental, or emotional 
impairment which has substantial adverse effects on an individual’s cognitive or volitional 
functions”’). 

3See, e.g, GA. CODE ANN. § 37-3-1(9.1) (1995); N.C. GEN. STAT. § 122C-3(11) (b); N.Y. 
MENTAL Hyc. LAw § 9.01 (Consol. 1989 & Supp. 1997); OuIo REV. Conk ANN. § 5122.01(B)(2); 
WASH. REv. CODE ANN. § 71.05.020(3)(b). Whereas commitment based on dangerousness to others is 
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“gravely disabled” by virtue of their inability to provide for basic needs such as 
food, clothing, and shelter. Accordingly, mental illness acts as the “base 
criterion” that, in combination with either or both of the other criteria, provides a 
sufficient ground for involuntary hospitalization.° 

In 1972, the Supreme Court noted that it was “‘remarkable,”’ given the number 
of individuals affected by involuntary civil commitment to mental hospitals,® that 
“the substantive constitutional limits on th{ese] power[s] have not been more 
frequently litigated.”’ Whereas judicial activity increased in the years that 
followed,’ the Supreme Court has remained hesitant to encroach upon the 
authority of state officials to determine substantive standards for commitment.? 
This phenomenon is a function, perhaps, of the power that states have traditionally 


clearly an expression of the police power, dangerousness to self has been regarded alternatively as an 
expression Of the parens patriae power standing alone—see, e.g., John Q. La Fond, An Examination 
of the Purposes of Involuntary Civil Commitment, 30 Burr. L. Rev. 499, 504 (1981) (labeling 
detention based on the inability to care for one’s personal safety a parens patriae commitment)—and 
as a combination of both police and parens patriae powers, see MICHAEL L. PERLIN, MENTAL 
DisaBitity LAw: CiviL AND CRIMINAL § 2.06, at 64 & n.179 (Michie 1989); Donald H.J. Hermann, 
Barriers to Providing Effective Treatment: A Critique of Revisions in Procedural, Substantive, and 
Dispositional Criteria in Civil Commitment, 39 VAND. L. REv. 83, 95 (1986) (“Preventing harm to 
self involves both police power and parens patriae power[s]’’). 

+See, e.g., ARIZ. REV. STAT. ANN. § 36-501(15) (“‘a condition evidenced by behavior in which a 
person, as a result of a mental disorder, is likely to come to serious physical harm or serious illness 
because he is unable to provide for his basic physical needs’); Haw. Rev. Stat. § 334-1 (1993) 
(“unable to provide for that individual’s basic personal needs for food, clothing, or shelter; is unable 
to make or communicate rational or responsible decisions concerning the individual’s personal 
welfare; and lacks the capacity to understand that this is so”); see also ARK. CODE ANN. § 
20-47-207(c)(1)(C) (Michie 1991); Coto. REv. STAT. ANN. § 27-10-109(1)(a) (West 1990); Conn. 
GEN. STAT. ANN, § 17a-495 (West 1992); IND. Cope. ANN. § £2-7-2-96(1) (West 1994). Some states 
define the inability to care for one’s needs in terms of dangerousness to self rather than “grave 
disability.” See, e.g., OnTO Rev. CopE ANN. § 5122.01(B)(1,3) (danger to self manifested by 
“evidence of threats of, or attempts at, suicide or serious self-inflicted bodily harm” or “evidence 
that he is unable to provide for and is not providing for his basic physical needs’’); VT. STAT. ANN. tit. 
18, § 7101(17)(B)(41) (1987) (dangerousness to self established by proof of inability “to satisfy [the] 
need for nourishment, personal or medical care, shelter, or self-protection and safety so it is probable 
that death, substantial physical bodily injury, serious mental deterioration or serious physical 
deterioration or disease will ensue unless adequate treatment is afforded’’). 

3See SAMUEL JAN BRAKEL ET AL., THE MENTALLY DISABLED AND THE LAW 33-34 (American Bar 
Foundation 1985). 

The Court cited statistics from 1961 indicating that approximately 720,000 patients currently in 
psychiatric hospitals had been involuntarily committed. Jackson v. Indiana, 406 U.S. 715, 737 1.22 
(1972). More recently, Professors Isaac and Brakel have estimated involuntary admissions to mental 
health facilities at roughly 1.2 million per annum. See Rael Jean Isaac & Samuel Jan Brakel, 
Subverting Good Intentions: A Brief History of Mental Health Law “Reform,” 2 CORNELL J.L. & 
Pus. Po.’ y 89, 90-91 (1992). 

7Jackson, 406 U.S. at 737. 

8See infra text accompanying notes 48-75. Generally speaking, courts were more willing to 
strike down or modify statutory commitment criteria in the decade or so following Jackson than 
they have been in the last 10 to 15 years. See JOHN Q. LA FOND & Mary L. DURHAM, BACK 
TO THE ASYLUM: THE FUTURE OF MENTAL HEALTH LAW AND POLICY IN THE UNITED STATES 82-117 
(1992). 

°See Jonathan Brant, The Hostility of the Burger Court to Mental Health Law Reform Litigation, 
1] BULL. OF THE AM. ACAD. OF PSYCHIATRY & THE LAw 77, 79 (1983) (noting the Supreme Court’s 
“striking deference” to state and local governmental officials in mental health cases). 
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exercised over the management of mentally ill persons!® and of the Court’s 
concomitant recognition of the propriety of judicial deference to legislative 
determinations relating to the unsettled area of psychiatry.!! 

This historical context renders all the more important the Court’s recent 
opinion, in Kansas v. Hendricks,'* upholding the civil commitment of sexually 
violent predators at the expiration of their criminal sentences. Accordingly, this 
article explores the impact of Hendricks on involuntary psychiatric commitment 
based on both the states’ police and parens patriae powers. It focuses on two 
issues: the nature of the mental impairment necessary for commitment and the role 
of treatment in justifying ongoing psychiatric confinement. With respect to the 
former, it argues that, because the sufficiency of the volitional impairment 
vindicated in Hendricks must be measured against the state’s corresponding 
interest in detention, impulse-control disorders may prove inadequate to detain 
individuals who neither pose a threat to physical safety nor are unable to provide 
for their basic needs. With regard to treatment, this article criticizes Hendricks’ 
proposition that constitutional minima are satisfied by the provision of whatever is 
presently available to those who may benefit from it. It argues, instead, for a good 
faith standard that requires states to focus on the needs of individual patients and to 
work toward the development of appropriate and effective treatment programs for 
all those who are involuntarily committed, irrespective of their present susceptibil- 
ity to treatment. Concerns relating to therapeutic efficacy are especially important 
in the parens patriae context, where commitment is justified by the provision of 
care and treatment beneficial to the patient. 


II. The Police and Parens Patriae Powers in Historical Context 
A. Parens Patriae Authority Over the Mentally Ill 


During the colonial period, the general absence of state hospitals for the 
mentally ill engendered a corresponding dearth of statutory procedures for 
commitment.!? However, relying on common law principles, states institutional- 
ized the dangerous mentally ill against their will from the first years of the 
republic.'* By the mid-19th century, the increasing numbers of state hospitals and 
of individuals committed to them focused attention on the scope of the state’s 
authority in this regard.'> 

In 1845, the Massachusetts Supreme Court seized the opportunity to clarify 
the proper standards for commitment and, in so doing, issued what noted scholar 
Albert Deutsch has labeled “‘one of the most important decisions affecting the civil 
insane in the history of American jurisprudence.”!® In the now-famous case of 
Josiah Oakes,!’ the Court, per Chief Justice Shaw, held that, in assessing the 


10See Jackson, 406 U.S. at 737. 

"See Jones v. United States, 463 U.S. 354, 364 n.13 (1983) (because ‘‘the present state of 
knowledge and therapy regarding mental disease . . . has not reached finality of judgment . . . courts 
should pay particular deference to reasonable legislative judgments”’). 

12717 S. Ct. 2072 (1997). 

13See ALBERT DEUTSCH, THE MENTALLY ILL IN AMERICA 419-20 (2d ed. 1949). 

'4See infra text accompanying notes 118-24. 

'3$ee GERALD N. GRoB, MENTAL INSTITUTIONS IN AMERICA: SOCIAL POLICY TO 1875 (1973). 

'6DEUTSCH, supra note 13, at 423. 

"In re Oakes, 8 Law Rep. 122 (Mass. 1845). 
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propriety of involuntary commitment, courts were obliged to consider not only an 
individual’s dangerousness but, in addition, ‘‘whether restraint is necessary for his 
restoration, or will be conducive thereto.” '8 Accordingly, the Court denied Oakes’ 
petition for release from the McLean Hospital for the Insane due, in part, to the 
curative effect of a prior hospitalization.!® 

Because Oakes represented the first occasion upon which “the therapeutic 
justification for restraint was explicitly stated in a decision handed down by an 
American court,”?° it is commonly credited with legitimizing the parens patriae 
justification for involuntary civil commitment.?! Four years later, a Pennsylvania 
judge relied on Oakes in a controversial civil case brought by an individual, 
Hinchman, claiming that relatives had conspired to commit him to an asylum for 
the purpose of depriving him of his property.?? If Hinchman had been truly insane 
at the time of his commitment, the judge instructed the jury, the conspiracy charge 
could not be sustained because “if confinement or restraint, with regular medical 
treatment, are necessary for the restoration of such a person to a perfectly sound 
mind, they are the best friends of a party who enforce it.”*? Thus, Hinchman 
affirmed ‘“‘the common law right of family and friends to restrain the non- 
dangerous insane for their own benefit, first enunciated in Oakes.”’24 

Eventually, sharp increases in the number of psychiatric hospitals,?° combined 
with public concern about erroneous commitment and the personal rights of the 
insane,”° led to the enactment of statutes in various states specifying substantive 
standards for commitment. Among the earliest was the Pennsylvania Act of 1869, 
which provided for the confinement of insane persons ‘“‘manifestly suffering from 


187d. at 125. 

'SSee id. at 126 (“[hJe has been in the same hospital, and his cure after ten days’ confinement at 
that time, indicates the proper course to be pursued now’’). 

20DEUTSCH, supra note 14, at 423; see also William J. Curran, Hospitalization of the Mentally Ill, 
31 N.C. L. Rev. 274, 291 (1953) (arguing that Oakes added a “‘curative’ element to the justification 
for civil commitment laws). 

2\See Bruce A. Arrigo, Paternalism, Civil Commitment and Illness Politics: Assessing the 
Current Debate and Outlining a Future Direction, 7 J.L. & HEALTH 131, 137 (1992/93) (referencing 
Oakes’s role in establishing courts’ parens patriae jurisdiction “in matters pertaining to the 
protection of the psychiatrically disordered”); Developments in the Law, Civil Commitment of the 
Mentally ill, 87 Harv. L, Rev. 1190, 1209 (1974) (tracing the “‘parens patriae power to detain the 
mentally ill in order to facilitate their rehabilitation” to Oakes). 

*Hinchman v. Richie, Brightly 143 (C.P. Phila. 1849); PENNSYLVANIA HOSPITAL FOR THE 
INSANE, ANNUAL REPORT 19 (1841). 

234d. 

See Paul S. Appelbaum & Kathleen N. Kemp, The Evolution of Commitment Law in the 
Nineteenth Century: A Reinterpretation, 6 LAW & HuM. BEHAV. 343, 346 (1982). Actually, while the 
Massachusetts Supreme Court relied on the state’s purens patriae interests in confining Oakes at the 
psychiatric hospital, the court was also persuaded of the need for detention by its conclusion, based 
on psychiatric testimony, that “it would be ‘‘dangerous for [him] to be at large.’’ Oakes, 8 Law Rep. 
at 129. Thus, while it is cited for this purpose, Oakes does not specifically vindicate the state’s right to 
confine the nondangerous insane for therapeutic purposes. See Developments in the Law, supra note 
22, at 1209-10 n.56 (“although his opinion has been interpreted as marking an important extension 
of the state’s power to commit the mentally ill for care and treatment, Chief Justice Shaw’s reasoning 
reflected accepted notions of the authority of the state to confine the dangerous mentally ill’). 

25See GROB, supra note 16, at 75 (while 35 new state mental hospitals opened between 1850 and 
1869, that number swelled to 59 in the next 20-year period). 

26See DEUTSCH, supra note 13, at 427. 
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want of proper care or treatment.”’?” This standard, as clarified by the Pennsylvania 
Supreme Court, encompassed not only 


persons found guilty of offences, or those dangerous to themselves or to the 
community, or unsafe to be at large[,] but [also] those whose welfare, or that of 
others, requires them to be restrained, or who manifestly stand in need of proper 
care and treatment.”* 


This ‘tin need of treatment” standard received such widespread acceptance 
that, a century later, it was a permissible ground of commitment in roughly half of 
the states.?° Specification as to the nature of mental impairment that would warrant 
involuntary hospitalization also changed during this period. Whereas early 
statutory formulations had spoken in terms of ‘‘insanity” and “lunacy,” such 
phrases were eschewed in the 20th century in favor of the medical terminology of 
“mental illness.”°° Terms such as “‘lunatic”’ were not only deemed detrimental to 
patients’ self-esteem;?! their elimination was also a deliberate,*? and perhaps 
appropriate,*? effort to expand the reach of civil commitment to those who suffered 
from less severe mental disorders. 

This trend toward basing standards on mental illness and the need for 
treatment™ does not indicate an attenuation of the historical concern over the 
“dangerous insane;”’ dangerousness was commonly considered in assessing the 
need for hospitalization.*» Rather, it reflects a preference for broader standards to 
facilitate commitment ‘‘so as to encourage early and prompt treatment,”*° a goal 
consistent with the belief, widespread until the mid-20th century, that mental 
institutions were best able to cope with the problems of mental illness.7” 

The National Institute of Mental Health’s Draft Act Governing the Hospitaliza- 
tion of the Mentally TIl,?8 published in 1952, embodied these sentiments, noting 
that medical advances had enabled physicians to “‘meet their psychiatric obliga- 


771869 Pa. Laws 78 § 9 (repealed 1923). 

*8Brickway’s Case, 80 Pa. 65 (1875). 

29See Projects, Civil Commitment of the Mentally Il, 14 UCLAL. REv. 822, 827-28 (1967). 

See DEUTSCH, supra note 13, at 440; GERALD N. Grog, THE MAD AMonc Us: A History OF 
THE CARE OF AMERICA’S MENTALLY ILL 59 (1994); cf Joel E. Smith, Annotation, Voting Rights of 
Persons Mentally incapacitated, 80 A.L.R.3d 1116, 1123 (discussing 19th- and early-20th-century 
cases limiting the voting rights of ‘‘idiots and “insane persons”*). 

3!See COUNCIL OF STATE GOVERNORS, THE MENTAL HEALTH PROGRAMS OF THE ForTY-EIGHT 
STATES (A REPORT TO THE GOVERNOR’S CONFERENCE) 5 (1950). 

2See Mo. REV. STAT. § 202.780 (repealed 1969) (specifying that an individual deemed mentally 
ill for purposes of civil commitment ‘‘may or may not be legally insane’’). 

3See Comment, 19 Gro. Wasu. L. REV. 512, 516-18 (1951) (arguing that broader language, by 
incorporating mental illnesses that do not fit within the legal definition of insanity or incompetency 
“will undoubtedly include all of the persons who should receive medical or psychiatric treatment”’). 

34In 1961, dangerousness was listed as a separate and independent ground for commitment in 
only 16 jurisdictions. See F. LINDMAN & D. MCINTYRE, Eps., THE MENTALLY DiSABLED AND THE LAW 
17 (1961). 

33See RONALD §. ROCK ET AL., HOSPITALIZATION AND DISCHARGE OF THE MENTALLY ILL 6-7 
(1968). 

36DEUTSCH, supra note 13, at 432. 

7See GROB, supra note 15, at 4—5S. 

*8NaT’L INST. OF MENTAL HEALTH, DRAFT ACT GOVERNING THE HOSPITALIZATION OF THE 
MENTALLY ILL (1952). 
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tions more skillfully and to improve the quality of medical service.”?9 Accord- 
ingly, the Act advocated the commitment, on a need-for-treatment basis, of 
individuals who had ‘‘a psychiatric or other disease which substantially impairs 
... mental health," so that psychiatrists could provide ‘‘such help as will tide 
[the patient] over into the stream of normal community life” in the hope of 
“returning him to wholesome ocupation.”’*+! 

That being said, the Act limited parens patriae commitment to those 
individuals who ‘“‘lack insight or capacity to make responsible treatment decisions 
with respect to. . . hospitalization.’’** Some states, such as Missouri, adopted this 
language,** but others relied entirely on standards that conflated mental illness, 
either explicitly or implicitly, with the predicate need-for-treatment requirement.** 
Such standards were criticized on the grounds of vagueness* and circularity,*® 
charges that may be fairly leveled as well against modern statutes whose 
definitions likewise suffer from inherent ambiguity.” 

The U.S. Supreme Court first encountered the need-for-treatment standard in 
the 1972 case of Humphrey v. Cady.*® Petitioner Humphrey, who had been 
involuntarily civilly committed under Wisconsin’s Sex Crimes Act in lieu of 
criminal sentencing,*? argued that disparities between it and the state’s Mental 
Health Act, which otherwise governed involuntary psychiatric commitment, 


497d. at (v). 

40d, pt. 1, § 1. 

417d. at (v). 

41d. pt. TIT, § 9(g). In the Act’s commentary, its drafters explained that this standard was meant 
to incorporate “harmless” individuals, but was limited to those who are unable “to make choices” or 
who become so “confused” that they cannot “make a decision having any relation to the factors 
bearing on his hospitalization.” éd., pt. II, § 9(g), cmts. 

See Mo. REV. STAT. § 202.807 (repealed 1979) (limiting commitment based on need for 
treatment to those who “lack ... sufficient insight or capacity to make responsible decisions with 
respect to . . . hospitalization”’). 

+4See, e.g., CAL. WELF. & INSTIT. CODE § 5040 (repealed 1965) (“‘mentally ill persons” include 
those “[w]ho are of such mental condition that they are in need of supervision, treatment care or 
restraint”); ILL. Rev. Stat. ch. 91 1/2, paragraphs 1~8 (repealed 1979} (mental illness is mental 
impairment requiring state intervention for “the patient’s or another’s welfare); 1951 Pa. Laws 533 § 
102 (repealed 1969) (mental illness is ‘‘an illness which so lessens the capacity of a person to use his 
customary self-control, judgment and discretion in the conduct of his affairs as to make it necessary 
or advisable for him to be under care . . .”’). 

45See, ¢.g., ROCK ET AL., supra note 35, at 11; ALAN A. STONE, MENTAL HEALTH AND LAw: A 
SYSTEM IN TRANSITION 47 (1975); Stephen J. Morse, A Preference for Liberty: The Cuse Against 
Involuntary Commitment of the Mentally Disordered, 70 CaL. L. Rev. 54, 71-72; Projects, supra note 
29, at 828 n.26. 

46See MICHAEL L. PERLIN, LAW AND MENTAL DISABILITY, § 1.02, at 12 (1994); see also 
Frederick, An Overview of Dangerousness: Its Complexities and Consequences, in C. J. FREDERICK, 
Ep., DANGEROUS BEHAVIOR: A PROBLEM IN LAW AND MENTAL HEALTH 3, 9 (1978) (“[e]ircular 
reasoning is sometimes apparent when mental illness is defined as a condition which requires 
hospitalization’’). 

47See supra notes 2-4. 

48405 U.S. 504 (1972). 

49For commitment under the Sex Crimes Act, the court first had to find that the commission of 
the crime was “probably directly motivated by a desire for sexual excitement,” 405 U.S. at 507. If, at 
a subsequent hearing, the state proved the need for “specialized treatment” for the criminal’s 
“mental or physical aberrations” by a preponderance of the evidence, the court would order 
psychiatric commitment for a period equal to the maximum available sentence for the defendant's 
crime. /d. 


ghted by the American Psychological Association or one of i 


This document is copyri 
This article is intended solely for the personal use of the individual user and is not to be disseminated broadly. 


UNDERSTANDING CIVIL COMMITMENT AFTER HENDRICKS 383 


violated principles of procedural due process and equal protection. The Mental 
Health Act conditioned detention on a finding that an individual was ‘“‘mentally ill” 
and ‘‘a proper subject for custody and treatment,”>° defining mental illness as 
‘mental disease to such extent that a person so afflicted requires care and treatment 
for his own welfare, or the welfare of others, or of the community.”’>! Although the 
petitioner’s claims did not require the Court to address the sufficiency of this 
standard, the justices noted that both this definition and the overall commitment 
standard reflected ‘‘the social and legal judgment that [the individual’s] potential 
for doing harm, to himself and others, is great enough to justify such a massive 
curtailment of liberty.’°? Seizing upon this language, various lower courts held 
that, to justify involuntary commitment, states must prove that psychiatric 
confinement is necessary to prevent immediate harm to the individual or to 
others.>? 

In 1975, the Court confronted the substantive standards for constitutional 
commitment head-on in O’Connor v. Donaldson,** which provided an opportunity 
to clarify and elaborate on its dicta in Cady. Respondent Donaldson, who had been 
involuntarily confined for upward of 15 years for “care, maintenance and 
treatment’’** at a Florida psychiatric hospital, challenged his confinement as 
violating his due process right to liberty.*° The uncontradicted evidence showed 
that Donaldson, who was diagnosed as suffering from paranoid schizophrenia,*’ 
posed no danger to himself or others and was capable of living independently in 
the community;*? indeed, upon his release he secured “‘a responsible job in hotel 
administration.””*° 

The trial jury had also found that Donaldson had not received treatment while 
detained. Thus, the question before the Court was a narrow one: Could state 
officials detain a mentally ill person indefinitely against his will in “simple 
custodial confinement?’’®' Answering in the negative, the justices concluded that 
“a State [could not] constitutionally confine without more a non-dangerous 
individual who is capable of surviving safely in freedom by himself or with the 
help of willing and responsible family members and friends.’’®* 

It is unsurprising that the Court would find the custodial detention of mentally 
il] persons to be unconstitutional when such confinement was justified solely by 


7d. at 509. 

517d. at 509 n.4 (quoting Wis. STAT. ANN. §§ 51.02(5), 51.03, 51.75, art. II (f) (1957 & Supp. 
1971)). 

527d, at 509. 

See, e.g., Doremus v. Farrell, 407 F. Supp. 509, 514-15 (D. Neb. 1975); Bell v. Wayne County 
General Hospital at Eloise, 384 F. Supp. 1085, 1096 (E.D. Mich. 1974); Lynch v. Baxley, 386 F. 
Supp. 378, 390 (M.D. Ala. 1974); Lessard v. Schmidt, 349 F. Supp. 1078, 1093 (E.D. Wis. 1972), 
vacated, 414 U.S. 473, reinstated and expanded, 379 F. Supp. 1376 (1974), vacated on other 
grounds, 421 U.S. 957 (1975), reinstated, 413 F. Supp. 1318 (1976). 

54422 U.S. 563 (1975). 

55]d, at 566-67. 

See id. at 565. 

51 See id. 

8See id. at 568. 

1d. 

See id, at 573. 

Ud. at 575, 

824d at 576, 
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the need for treatment. Three years earlier, in Jackson v. Indiana,™ the justices 
had likewise found indefinite detention based exclusively on incompetency to 
stand trial to be impermissible in the absence of formal proceedings addressed to 
any of the purposes of the state’s civil commitment laws;™ “due process,” the 
Court held, “requires that the nature and duration of commitment bear some 
reasonable relation to the purpose for which the individual is committed.” 

By the same token, the Court’s disallowance of the custodial detention of 
nondangerous mentaily ill persons in Donaldson may not be read as invalidating 
commitments based on “grave disability,” which is defined, in the majority of 
jurisdictions that use this standard, as a condition in which a person is in danger of 
“serious physical harm” due to inability or failure to provide for his or her 
“essential needs,” such as food, clothing, or shelter.®’ This inclusion of dangerous- 
ness language within the definition of grave disability, coupled with the preference 
of some states to subsume grave disability within their definition of danger to 
self,©§ suggests the interrelationship between the two standards. The Court noted as 
much in Donaldson, commenting that 


even if there is no foreseeable risk of self-injury or suicide, a person is literally 
‘dangerous to himself’ if for physical or other reasons he is helpless to avoid the 
hazards of freedom either through [his or her] own efforts or with the aid of willing 
family members or friends." 


The Court stopped short, at any rate, of proclaiming dangerousness as an 
indispensable ground for commitment. Because the trial jury had expressly found 
an absence of treatment, there was no need to decide ‘‘whether the provision of 
treatment, standing alone, [could] ever constitutionally justify involuntary confine- 
ment or, if [so], how much or what kind of treatment would suffice for that 
purpose.”’”° Thus, Donaldson did not, on its face, invalidate commitments based 
solely on a need for treatment where treatment was in fact provided. 

That being said, Supreme Court dicta suggest certain limitations on this 


©The trial judge had instructed the jury that “the purpose of involuntary hospitalization is 
treatment and not mere custodial care or punishment if a patient is not a danger to himself or others.” 
Id. at 570. Noting that neither party had objected to this instruction, the Supreme Court concluded 
that treatment was the “‘sole asserted ground for depriving a person of liberty.” /d. at 574 n.10. 

406 U.S. 715 (1972). 

65See id. at 783. 

1d.; see also McNeil v. Director, Patuxent Inst., 407 U.S. 245, 249-50 (1972) (holding that 
where petitioner was held for more than 5 years under procedures designed to authorize short-term 
commitment, the nature and duration of the detention is not reasonably related to its purpose). 

®7See, e.g, ARIZ. REV. STAT. ANN. § 36-501 (15) (‘‘likely to come to serious physical harm or 
serious illness because he is unable to provide for his basic physical needs”); CONN. GEN. STAT. ANN. 
§ 17a-495 (‘danger of serious physical harm as a result of an inability or failure to provide for . . . 
basic human needs such as essential food, clothing, shelter or safety .. .""); IaAHO CODE § 66-317(n) 
(1996) (“danger of scrious physical harm due to the person’s inability to provide for his essential 
needs”). Louisiana’s definition, while similar to the foregoing, quotes in part from Donaldson. See 
La. REv. STAT, ANN. § 28:2(10) (West 1989) (“unabie to provide for . . . basic physical needs . . . and 
is unable to survive safely in freedom or protect himself from serious harm”). 

See supra note 4; Paul S. Applebaum, Civil Mental Heaith Law: Its History and Its Future, 20 
MENTAL & PHysIcAL DtsasiLity L. Rep. 599, 600 (1996); cf: Isaac & Brakel, supra note 6, at 103 
(noting courts’ tendency to define grave disability in terms of imminent dangerousness to self). 

69422 U.S. at 574 n.9. 

4d, at 574 n.10. 
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doctrine. First, in his concurrence in Donaldson, Chief Justice Burger questioned 
the constitutional sufficiency of involuntary commitment based solely on an 
individual’s purported need for treatment and the state’s provision thereof,”! 
opining that confinement on such a basis irrespective of “the subject’s ability to 
function in society . . . raises the gravest of constitutional problems.”’’? Second, in 
later opinions, the Court has stated that due process requires proof of dangerous- 
ness to justify involuntary commitment.’? To this end, Justice Kennedy, dissenting 
in Foucha vy. Louisiana, explained that Donaldson and Addington v. Texas,” which 
considered the state’s burden of proof in civil commitment proceedings, “‘[t]o- 
gether ... stand for the proposition that in civil proceedings the Due Process 
Clause requires the State to prove both insanity and dangerousness by clear and 
convincing evidence.” 

This seeming preference for the language of dangerousness in judicial 
opinions issued in the 1970s was reflected by a corresponding change in statutory 
terminology. Whereas roughly half of the states made no mention of dangerousness 
in their commitment standards prior to 1970, in the 10 to 15 years that followed, virtually 
all states revised their criteria to include danger to self or others as a permissible ground 
for commitment of mentally ill persons.”© In fact, in 25 states, it was a necessary 
condition.””? Unsurprisingly, the precise formulations of dangerousness varied, 
with danger to property and grave disability either included or excluded.” 

This change was no doubt influenced not only by judicial decisionmaking but 
also by the growth in public mistrust in psychiatric institutions and the treatment 
they provided. Notwithstanding advances in the medical community’s understand- 
ing of mental illness,’”? psychiatric institutions were increasingly regarded in the 
years following World War II as nontherapeutic waystations ‘‘that disregarded the 
rights of sick and dependent persons and subjected them to cruel abuse.’’®° 
Such perceptions weakened the parens patriae rationale for commitment and 
explained, accordingly, states’ resort to dangerousness standards, which tailored 
involuntary commitment more to the purposes of social control than to therapeutic 
benefit. 

Notwithstanding this general shift in modern statutes toward dangerousness 
standards, a number of states have endeavored to assume parens patriae 
commitment authority over persons who, although not yet gravely disabled or a 
danger to themselves, are likely to become so in the near future. Generally 
speaking, this broadening of commitment criteria has been motivated by the belief 
that restrictive standards prevent many severely mentally ill individuals from 


See id. at 585 (Burger, C.J., concurring) (rejecting the theory that ‘‘a State may lawfully 
confine an individual thought to need treatment and justify that deprivation of liberty solely by 
providing some treatment’). 

727d. (Burger, C.J., concurring). 

See, e.g., Jones v. United States, 463 U.S. at 362; Foucha v. Louisiana, 504 U.S. at 86. 

74441 U.S. 418 (1979). 

75504 U.S. at 94 (Kennedy, J., dissenting). 

7®See BRAKEL ET AL., supra note 5, at 34. 

See id. 

78See id.; ROBERT D. MILLER, INVOLUNTARY CIVIL COMMITMENT OF THE MENTALLY ILL IN THE 
POST-REFORM ERA 19 (1987). 

See supra notes 38-39. 

®0Grob, supra note 15, at 5. 
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receiving treatment*! and, at the same time, increase dramatically the population of 
homeless mentally ill persons and divert the mentally disordered into jails and 
prisons.*? Washington initiated this expansion in 1979 by redefining “gravely 
disabled”’ to include individuals who “‘manifest{] severe deterioration in routine 
functioning evidenced by repeated and escalating loss of cognitive or volitional 
control ... and [are] not receiving such care as is essential for [their] health or 
safety.”’*3 Other states followed suit, each providing for the involuntary detention 
of persons who, while not yet totally unable to provide for their basic needs, were 
likely to arrive at that point in the near future without intervention.*4 Under the 
revised standards, then, individuals would no longer remain “ ‘free’ to deteriorate 
in the community until [becoming] actively dangerous.” 

This expansion of parens patriae commitments received strong scholarly 
support from the American Psychiatric Association (APA), which promulgated its 
Model Commitment Law in 1982 (“Model Law’’).® Like the above statutory 
formulations, the Model Law authorized involuntary detention based on mental or 
physical “deterioration,” in the hope of providing necessary treatment to 
“severely mentally ill people who, ignored by current commitment laws and 
abandoned by the mental health system, now roam the streets aimlessly and 


81See MILLER, supra note 78, at 192. The difficulties encountered by state officials seeking to 
provide psychiatric treatment involuntarily to those believed to need it is exemplified by People v. 
Bucholz, 778 P.2d 300 (Colo. App. 1989). In that case, which involved involuntary “‘outpatient”’ 
treatment, the court held that the state could not force Bucholz to submit to treatment on the ground of 
“grave disability,” even though he would rapidly decompensate without medication and he had 
clearly indicated his intention of stopping treatment as soon as he was able to do so. Since the state’s 
then-existing definition of grave disability referred ‘‘to an existing rather than a prospective inability 
to provide for one’s ‘basic personal needs’,”’ the court found that “the possibility of future relapse” 
was immaterial. /d. at 302. Three years later, Colorado modified its civil commitment statute to allow 
consideration of future harm in assessing grave disability. See COLO. REv. STAT. ANN § 27-10-102(5). 

®2See Mary L. Durham & John Q. La Fond, The Empirical Consequences and Policy 
Implications of Broadening the Statutory Criteria for Civil Commitment, 3 YALE L. & POL’ y REV. 
395, 406-7 (1985); Clifford D. Stromberg & Alan A. Stone, A Model State Law on Civil Commitment 
of the Mentally Ill, 20 Harv. J. oN Leais. 275, 276-78 (1983). 

83Wash. Rev. Cove ANN. § 71.05.020(1)(b) (emphasis added). 

See, e.g, ALASKA STAT. § 47.30.915(7)(B) (Michie 1996) (“‘will, if not treated, suffer or 
continue to suffer severe and abnormal mental, emotional, or physical distress, and this distress is 
associated with significant impairment of judgment, reason, or behavior causing a substantial 
deterioration of the person’s previous ability to function independently”); Ariz. REV, STAT. ANN. § 
36-501(15) (“is likely to come to serious physical harm or serious illness because he is unable to 
provide for his basic physical needs’); CoLo. Rev. Stat. ANN § 27-10-102(5)(a\(HD (“fils 
exhibiting a deteriorating course leading towards danger to self or others .. .”); KAN. STaT. ANN. § 
59-2902(g) (1983 & Supp. 1993) (allowing commitment where an individual ‘is substantially 
unable” to provide for basic needs, “‘causing a substantial deterioration of the person's ability to 
function on his own’); N.C. GEN STAT. § 122C-261(a) (‘‘in need of treatment in order to prevent 
further disability or deterioration that would predictable result in dangerousness”); TEx. HEALTH & 
SAFETY CODE ANN. § 574.011(a)(7)(B)(iii) (the individual “‘will, if not treated, continue to suffer 
severe and abnormal mental, emotional or physical distress, will continue to experience deterioration 
of his ability to function independently, and is unable to make a rational and informed decision as to 
whether or not to submit to treatment’). 

85Tsaac & Brakel, supra note 6, at 114-15 (advocating the return to broader, need-for-treatment- 
based commitment criteria). 

86See Guidelines for Legislation on the Psychiatric Hospitalization of Adults [hereinafter 
“Guidelines”), 140 AM. J. PSYCHIATRY 672 (1983). 
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without hope.’’8? Commentators lauded its “symbolic significance,”’** its empha- 


sis on patients’ “ultimate good,’’*? and its refusal to limit the reach of involuntary 
detention to those so incapacitated “that they can generate only the most minimal 
efforts to sustain their own lives.”°° 

The Model Law specified, however, a number of additional commitment 
criteria that proved less popular among jurisdictions broadening their parens 
patriae power over the mentally ill. For example, it required a “severe mental 
disorder,”®! more or less equivalent to a psychosis,?? for any involuntary 
commitment. This standard rejected the more generic formulations retained by 
various states” as “‘unsuitably vague’’™ so as to ensure the exclusion of those 
suffering from “transitory disorientation or an isolated phobia or sensitivity” or 
mere “eccentric” behavior.”> In addition, where commitment was based on mental 
deterioration in the absence of dangerousness or the present inability to provide for 
basic needs, the Model Law required “severe or abnormal mental or physical 
distress,”’°© a factor designed, like the severe mental disorder criterion, to guard 
against the paternalistic detention of individuals whose impairments did not 
warrant such a substantial restriction on liberty.*’ To date, only Alaska and Texas 
have adopted this requirement.78 

Similar concerns informed the inclusion of a variety of other safeguards 
attendant to parens patriae commitment, such as a “reasonable prospect” that the 


87Stromberg & Stone, supra note 82, at 280-81. 

88Jack Zusman, APA’s Model Commitment Law and the Need for Better Mental Health Services, 
36 Hosp. & COMM. PSYCHIATRY 978, 978-79 (1985) (“The model law and the work that went into it 
are very positive symbols of the concern of the psychiatric profession with delivery and quality of 
public mental health services”). 

89Ashton C. Dunham, APA’s Model Law: Protecting the Patient's Ultimate Interests, 36 Hosp. & 
Comm. PSYCHIATRY 973 (1985). 

*H. Richard Lamb & Mark J. Mills, Needed Changes in Law and Procedure for the Chronically 
Mentally Ill, 37 Hosp. & ComMM. PSYCHIATRY 475, 476, 479 (1986). Drs. Lamb and Mills note, in this 
regard, that often grave disability standards do not permit the involuntary detention of the chronically 
mentally ill and homeless, because courts construe the requirements of food, clothing, and shelter 
satisfied where an individual has avoided starvation, is wearing rags, and lives in a cardboard box. /d. 
at 476; see also Darold A. Treffert, The Obviously HI Patient in Need of Treatment: A Fourth 
Standard for Civil Commitment, 36 Hosp. & COMM. PSYCHIATRY 259, 264 (1985) (arguing that 
allowing deterioration to the point of dangerousness before providing treatment ‘‘is not a right; it is 
insensitivity, purism, and suspicion cruelly presented as concern”). But see Leonard S. Rubenstein, 
APA’s Model Law: Hurting the People It Seeks to Help, 36 Hosp. & COMM. PSYCHIATRY 968, 970 
(1985) (arguing that there is little evidence that commitment standards in place at the time of the 
Model Act caused a substantial number of chronically mentally ill, including the homeless, not to be 
committed for treatment). 

°lSevere mental disorder” is defined as “‘an illness, disease, organic brain disorder, or other 
condition that 1) substantially impairs the person’s thought, perception of reality, emotional process, 
or judgment, or 2) substantially impairs behavior as manifested by recent disturbed behavior.”’ 
Guidelines, supra note 84, § 3. 

See Stromberg & Stone, supra note 82, at 313. 

See, e.g., COLO. REV. STAT. ANN. § 27-10-102 (individual ‘‘of such a mental condition that he 
is in need of medical supervision, treatment, care or restraint); TEx. Rev. Civ. STAT. ANN., art. 
5547-4(k) (West 1982-83) (‘‘a person whose mental health is substantially impaired’). 

Stromberg & Stone, supra note 82, at 313. 

fd. at 314. 

Guidelines, supra note 84, § 6.D(8). 

°7See Stromberg & Stone, supra note 82, at 314 0.22. 

%8See supra note 84. 
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relevant mental disorder was treatable” and the individual’s incapacity to make an 
informed decision regarding such treatment.!° However, as with the severe 
distress classification, many states that have accepted the substantial deterioration 
standard, or its equivalent, for commitment have not incorporated these additional 
requirements. !0! 

Even with the inclusion of these safeguards, the Model Law proved 
controversial. As with similar proposals put forth previously by Alan Stone!® and 
Loren Roth,'® critics questioned the propriety, both theoretically and practically, 
of expanding the state’s parens patriae authority over the mentally ill. For 
example, Professor Stephen Morse attacked the Stone-Roth proposal as unjustifi- 
ably singling out the mentally disordered for special treatment and doing so in a 
manner that would inevitably lead to overcommitment.'™ Labeling the substantial 
deterioration standard a ‘1980s version of the rejected need-for-treatment 
standard,” !°5 Leonard Rubenstein likewise pointed to the risk of overcommitment 
under the Model Law, citing the excessive discretion awarded to psychiatrists 
coupled with vague criteria that essentially allowed that discretion to be exercised 
however medical personnel saw fit.! 


Guidelines, supra note 84, § 6.C(2). 
00See id. § 6.C(4). Accordingly, involuntary commitment is appropriate only where an 
individual 
is unable . . . to understand basically the nature and effects of hospitalization or treatment or is 
unable to engage in a rational decision-making process regarding such hospitalization or 
treatment, as evidenced by the inability to weigh the possible risks and benefits. 

Td, § 3. 

101 See, e.g., ALASKA STAT. § 47.30.700 et seq.; ARIZ. REV. STAT. ANN. § 36-501 et seg.; N.C. 
Gen. Stat. § 122C, art. 1, et seg; WASH. REV. Cope ANN. § 71.05.020 e¢ seq.; but see KAN. STAT 
ANN. § 59-2902(h) (to qualify as a “‘mentally ill person” suitable for involuntary commitment, state 
must prove, inter alia, a lack of capacity ‘‘to make an informed decision concerning treatment” ); TEx. 
HEALTH & SAFETY CopE ANN. § 574.011(7)(B)Gii) (requiring proof of an inability “to make a 
rational and informed decision as to whether or not to submit to treatment). 

102Dr. Stone refers to his model as the ““Thank You” theory of civil commitment by virtue of its 
parens patriae focus on patient illness and the guarantee of treatment. It specifies, to this end, five 
criteria for involuntary commitment: the reliable diagnosis of severe mental illness, the presence of 
major distress, treatment availability, incompetency to refuse treatment, and whether a reasonable 
person might reject treatment under the circumstances. See supra note 44, at 70. 

10Dr, Roth, like Dr. Stone, advocates a ‘“‘medical model” of involuntary civil commitment, 
using similar criteria for the state’s invocation of its parens patriae power: severe mental illness, 
major distress, availability of treatment, impairment of the ability to “understand or communicate 
about the possibility of treatment,” and the “ ‘risk/benefit ratio’ of treatment ... such that a 
reasonable man would consent to it.” Loren H. Roth, A Commitment Law for Patients, Doctors, and 
Lawyers, 136 Am. J. PsycuiaTry 1121, 1122 (1979). 

104Morse’s principal criticism of the proposal is that it does little to protect against the 
“dishonest” application of commitment criteria, as Dr. Roth hoped it would, because of the 
tremendous discretion awarded to judicial and medical decision makers. See Morse, supra note 44, at 
93. Morse posits, for example, that the requisite finding of ‘‘an immediate prognosis of ‘major 
distress’ if treatment is not provided,” id. at 89, may too often rest on ‘‘clinical wisdom or hunch.” fd. 
at 90. Moreover, with respect to incompetency, he argues that the inquiry should focus not on whether 
the patient understands the risks and benefits of treatment but whether he is capable of understanding. 
When the question is limited to whether the patient understands, Morse believes that it is far too 
likely that value judgments will influence commitment decisions, thereby “producing unacceptable 
amounts of overcommitment.”’ /d. at 90. 

Rubenstein, supra note 88, at 969. 

106See id. at 969-70. Professor David Wexler agrees that the Model Law defers too heavily to 
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Interestingly, simulations conducted by Professors John Monahan and Steven 
Hoge suggest that the concerns expressed by Morse and Rubenstein may be 
overstated. In the first study, Monahan evaluated a single group of patients to 
determine who would be committed both under Stone’s criteria and California’s 
dangerousness standard.'"’ The study concluded that significantly fewer candi- 
dates were eligible for commitment under the former, principally, Monahan 
concluded, on the basis of Stone’s requirement of severe mental illness.'°8 Hoge’s 
study,'!°? conducted 7 years later and using the Massachusetts dangerousness 
standard for comparison, produced a similar result, explained, according to the 
authors, by the necessity of major patient distress and incompetence in the Stone 
model. !!° 

However, these results, although significant, are of limited utility for two 
reasons. First, because the application of the need-for-treatment criterion was 
made in the context of a research study, it is possible that the results would have 
been different if clinicians had been responsible for making actual commitment 
decisions.'!! Second, and more important, is the fact that the features of Stone’s 
mode] that proved dispositive in limiting the power to commit are absent in many 
of the modern statutes.'!* Thus, in the state of Washington, where a 1979 statutory 
modification permitted commitment based on “severe deterioration in routine 
functioning” !!3 predicated upon a demonstration of neither psychosis nor distress 
or incompetence, involuntary admissions rose 91 percent in the first year!'* and 
180 percent by 1981.!!5 Studies conducted in other states, although less reliable 
because of methodological shortcomings,!!® also suggest that broadening commit- 
ment criteria increases the number of involuntary commitments. !!7 


psychiatric judgments but contends that the Law’s “procedural and structural’’ deficiencies—¢.g., 
overreliance on a single medical opinion and inadequate legal representation of patients—are far 
more important in this regard than the substantive commitment criteria. See David B. Wexler, APA’s 
Model Law: A Commitment Cade by and for Psychiatrists, 36 Hosp. & Comm. PSYCHIATRY 981 
(1985). 

107See John A. Monahan et al., Stone-Roth Model of Civil Commitment and the California 
Dangerousness Standard, 39 ARCHIVES GEN. PSYCHIATRY 1267 (1982). 

108S¢e id. at 1267-71. 

Steven Hoge et al., An Empirical Comparison of the Stone Model and Dangerousness 
Criteria for Civil Commitment, 146 AM. J. PSYCHIATRY 170 (1989). 

0S¢e id. at 174. 

See John Q. La Fond & Mary L. Durham, Cognitive Dissonance: Have Insanity Defense and 
Civil Commitment Reforms Made a Difference ?, 39 VILL. L. REV. 71, 119 n.258 (1994). 

"2See supra text accompanying notes 91-98. 

13 Wasu. REV. CODE ANN. § 71.05.020(1). 

'4See Durham & La Fond, supra note 82, at 417; see also Mary L. Durham & Glenn L. Pierce, 
Beyond Deinstitutionalization: A Commitment Law in Evolution, 33 Hosp. & COMM. PSYCHIATRY 
216, 219 (1982) (rise of 56% in involuntary commitment in first 6 months after statutory change). 

'5$ee Durham & Pierce, supra note 112, at 411-12. 

"6See Paul S. Applebaum, Standards for Civil Commitment: A Critical Review of Empirical 
Research, 71NT’LJ.L. & PSYCHIATRY 133, 141-42. 

See Bick Wanck, Two Decades of Involuntary Hospitalization Legislation, 141 Am. J. 
PSYCHIATRY, 33, 36-37 (1984) (noting that in three of four states that modified statutory provisions to 
facilitate involuntary commitment that objective was accomplished); but see Robert D. Miller, Need 
for Treatment Criteria for Involuntary Civil Commitment: Impact in Practice, 149 Am. J. 
PSYCHIATRY 1380 (1992) (concluding that broadening of commitment criteria would not lead to 
increases in hospital admissions). 
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Summary and conclusions. This historical survey illustrates that parens 
patriae commitment has been greeted with varying degrees of enthusiasm by 
legislatures, courts, and commentators over time. For more than a century after its 
initial recognition as a valid basis for involuntary hospitalization in the mid-19th 
century, it enjoyed widespread support based, in large part, on the belief that the 
interests of mentally ill persons were best served by institutionalization, whereby 
doctors could treat and cure their afflictions and allow them to return to society as 
productive, gainfully employed citizens. However, diminishing public confidence 
in psychiatric institutions and the care they provided weakened the parens patriae 
rationale. This phenomenon, coupled with the seeming preference for police 
power language in judicial opinions issued in the 1970s, shifted the statutory focus 
away from the need for treatment and back to the dangerousness formulations first 
forwarded in the early colonial period. However, soon after dangerousness 
standards prevailed, states began once again to expand their parens patriae 
commitment authority to commit individuals who, although not yet gravely 
disabled, were likely to become so in the foreseeable future. 

Although the impact of these statutory changes is not yet clear, early data 
suggest a sharp increase in parens patriae commitments. States may seek to justify 
this result as consonant with the broad power they have historically exercised to 
provide for “‘harmless”’ mentally disordered persons. They may contend, as well, 
that Supreme Court case law does not explicitly deny their right to institutionalize 
involuntarily those likely to become, but as yet not, gravely disabled. However, as 
I will argue in Section III of this article, Hendricks, read in conjunction with other 
Supreme Court case law, suggests constitutional limits on these historical 
prerogatives. 


B. The Exercise of the Police Power Over the Mentally Ill 


Whereas the state’s authority, as parens patriae, to commit the “harmless” 
mentally ill has its roots in the mid-19th century, governmental officials had 
exercised broad discretion, through their police power, to protect the public from 
the dangerous mentally ill decades earlier. In 1788, for example, New York 
statutorily authorized the detention of the ‘‘furiously mad” who were to be “safely 
locked up” in chains “in some secure place.’!!8 Other states adopted similar 
provisions at about the same time,!!? including Massachusetts, whose law was 
captioned “An act suppressing Rogues, Vagabonds, common Beggars and other 
idle, disorderly or lewd Persons.” !7° 

Professor Cooley, in his turn-of-the-century treatise on torts,!?' located the 
state’s power to restrain “‘the insane”’ in the right of self-defense, noting that “there 
must undoubtedly be authority to restrain any person incapable of controlling his 
own actions, and whose being at large endangers the safety or property of 
others.’’!?? Indeed, this doctrine of “societal self-defense” was applied broadly to 


81788 NLY. Laws, ch. 31 (Feb. 9, 1788). 

"9See DEUTSCH, supra note 13, at 420. 

1201788 Mass. ACTS AND Laws, ch. 21 (Feb. 25, 1788). 
!2tTHOMAS M. COOLEY, A TREATISE ON THE LAW OF TorTS (1907). 
(2274 at 165-66. 
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restrict the liberty of those who posed a risk to public health and safety.!?? For 
example, during yellow fever epidemics, which plagued the early colonies, 
government officials were afforded wide discretion to do whatever was necessary 
to manage the crisis, even to the extent of isolating the federal government.!*4 

The U.S. Supreme Court underscored the propriety of this assumption of 
power to protect the public in the 1905 case of Jacobson v. Massachusetts.’ In 
Jacobson, the Court considered the constitutional validity of a statute authorizing 
local municipalities to compel citizens to be vaccinated against disease and to 
assess fines against citizens who failed to comply with such a requirement.!”° The 
petitioner, who refused to be vaccinated against smallpox in accordance with the 
regulations of the City of Cambridge, was fined $5.00 and appealed the judgment 
against him.!2’ In rejecting his claims, the Supreme Court upheld the state’s police 
power prerogative, under the principle of self-defense, “to protect itself against an 
epidemic of disease which threatens the safety of its members.’’!”* The liberty 
secured by the Constitution, the Court commented, “does not import an absolute 
right in each person to be, at all times and in all circumstances, wholly freed from 
restraint.” !29 

Inasmuch as Jacobson vindicates the state’s use of its police power to defend 
against threats to the public health and safety—including, as Professor Cooley 
suggests, threats posed by the dangerous insane—it does not identify the outer 
limits of this authority. Pearson v. Probate Court,'*° decided some 35 years later, 
confirmed that this authority is quite broad indeed with respect to the dangerous 
mentally disordered. In Pearson, the Court turned back a constitutional challenge 
to a Minnesota statute that permitted the psychiatric commitment of individuals 
who, although not insane, suffered from a “psychopathic personality’’ that 
rendered them dangerous by virtue of an inability to control their sexual impulses, 
as demonstrated by a “habitual course of misconduct in sexual matters.’’'>! In so 
holding, the Court rejected the petitioner’s argument that the statute was too 
vaguely constructed to satisfy due process requirements, noting that its “‘underly- 
ing conditions, calling for evidence of past conduct pointing to probable 
consequences, are as susceptible of proof as many of the criteria constantly applied 
in prosecutions for crime.”’!32 

In 1986, the Supreme Court again considered issues pertaining to the civil 
commitment of sexual predators, in Allen v. [linois.'*3 On this occasion, however, 
the due process challenge was not framed in terms of vagueness but focused 
instead on the statute’s failure to afford those subject to detention the protections 


13See generally Edward P. Richards, The Jurisprudence of Prevention: The Right of Societal 
Self-Defense Against Dangerous Individuals, 16 HASTINGS CONST. L.Q. 329 (1989). 

'24S¢e id. at 334-35 (noting that the “terrifying nature” of early epidemics influenced the court’s 
granting public health officials “‘a free hand” in their efforts to prevent the spread of disease). 

25197 U.S. 11 (1905). 

126 See id, at 12. 

'27See id. at 21. 

1287. at 27. 

297d. at 26. 

130309 U.S. 270 (1940). 

Bd. at 274. 

324g 

133478 U.S. 364 (1986). 
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mandated by the self-incrimination clause of the Fifth Amendment.!34 The Court 
deemed the statute sufficiently civil in nature to preclude the necessity of applying 
these safeguards at commitment hearings, notwithstanding the law’s inclusion of 
several attributes of criminal trials, such as proof beyond a reasonable doubt and 
the rights to counsel, jury trial, and the confrontation and cross-examination of 
witnesses. !9 

In determining that the statute was not punitive, the Court focused on three 
factors: the state’s disavowal of interest in punishment, the legislative purpose of 
providing treatment'** to those committed, and the possibility of release after a 
brief period of confinement.'5? In light of these considerations, the justices 
concluded that the commitment scheme did not “appear to promote either of ‘the 
traditional aims of punishment—retribution and deterrence.” 78 The Court also 
indicated, significantly, that the statutory formulation represented an acceptable, 
simultaneous invocation of the state’s police and parens patriae powers, the 
former through the confinement of sexually dangerous persons in a maximum- 
security facility housing sentenced prisoners and the latter through the provision of 
treatment.!°? 

This characterization of the Illinois statute as authorizing ‘‘hybrid” police and 
parens patriae power commitments is critical in understanding the Court’s 
decision 6 years later in Foucha v. Louisiana.“ In that case, the Court invalidated 
a Louisiana statute permitting the ongoing detention of insanity acquittees who, 
although no longer mentally ill, could not prove that they were no longer 
dangerous. Thus, the Louisiana law differed from that at issue in Allen, where 
findings of mental illness and of psychiatric treatment were required.'*! 

The Louisiana statute was likewise distinguishable from a District of 
Columbia law upheld in Jones v. United States,42 which regulated psychiatric 
commitment following a verdict of nonresponsibility by reason of insanity. Like 
the Illinois provision at issue in Allen, the District of Columbia statute specified 
that continued commitment was predicated on the existence of both mental illness 
and dangerousness!*#3 and served the dual purposes of ‘“‘treatment and the 


4See id. at 365. To secure commitment of a “sexually dangerous person,” the state must 
establish: that the individual has a ‘‘mental disorder” from which he has suffered for at least 1 year, 
that he has ‘‘criminal propensities to the commission of sex offenses,” and that he has “demonstrated 
propensities towards acts of sexual assault or acts of sexual molestation of children.” 725 ILL. Comp. 
STAT. ANN. 205/1-01 (West 1992). 

'35See Allen, 478 U.S. at 371. 

"6See id. at 367 (noting the state supreme court's finding that the “aim” of the statute was “to 
provide ‘treatment, not punishment’ ”’). 

37S¢e id. at 370. 

13874. 

'39See id. at 373 (finding that ‘Illinois’ decision to supplement its parens patriae concerns with 
measures to protect the welfare and safety of other citizens does not render the Act punitive’’). 

140504 U.S. 71 (1992). 

'4lJndeed, whereas psychiatric testimony established that petitioner Allen was mentally ill, see 
478 US. at 366, expert testimony, which Louisiana did not dispute, see 504 U.S. at 78, indicated the 
contrary with respect to Terry Foucha, See id. at 74-75. One of the psychiatrists who had examined 
Foucha believed that he had an antisocial personality disorder, “a condition that is not a mental 
disease and is untreatable.” /d. at 75. 

92463 U.S. 354 (1983). 

'43See id. at 357 


{within 50 days of commitment the acquittee is entitled to a judicial hearing to determine his 
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protection of society.” “4 Conversely, Louisiana’s commitment standard based on 
dangerousness alone constituted pure preventive detention based solely on the 
state’s police power.'*° 

This absence of any parens patriae interest in the Louisiana statute renders 
Foucha less similar in posture to Allen than to United States v. Salerno,'*© where 
the Court upheld the preventive detention of arrestees awaiting trial under the 
federal Bail Reform Act of 1984. However, whereas Salerno vindicates the state’s 
use of its police power to detain dangerous, non—mentally ill individuals who have 
not been convicted of crime, it does so only under limited circumstances. For 
example, the Bail Reform Act applies only to arrestees of certain serious 
offenses,'*? affords extensive procedural safeguards at the detention hearing,'*8 
and, perhaps most important, prescribes commitment strictly limited in duration by 
the Speedy Trial Act.'4? On the basis of these distinctions, the Court appropriately 
rejected Louisiana’s claim that Salerno vindicated the statutory formulation at 
issue in Foucha, which authorized indefinite commitment for any insanity 
acquittee who could not prove, by a preponderance of the evidence, that he did not 
pose a danger to others. !°? 

Foucha’s rejection of the Louisiana statute did not constitute, however, a 
categorical invalidation of involuntary psychiatric commitment in the absence of 
mental illness. Justice O’Connor, who provided the crucial fifth vote for the 
majority, concurred separately to emphasize that more narrowly drawn laws 
permitting the confinement of sane acquittees might pass constitutional muster, 
provided “‘the nature and duration of detention were tailored to reflect pressing 
public safety concerns related to the acquittee’s continuing dangerousness.”’!>! 
This necessary correspondence between means and ends was absent, moreover, 
where the state lacked a “medical justification’ for commitment.!>? Additionally, 
the state’s interest in confinement might bow to the individual’s liberty interest 
where the only indication of dangerousness was the commission of “a nonviolent 
or relatively minor crime.’ 


eligibility for release, at which he has the burden of proving by a preponderance of the 
evidence that he is no longer mentally ill or dangerous 

(citing D.C. Cope § 24-301(d)(2) [1981 ]) (emphasis added), 

‘447d. at 361-62 (the District’s civil commitment statute is ‘‘a regulatory, prophylactic statute, 
based on a legitimate governmental interest in protecting society and rehabilitating mental patients’’). 

'45See 504 U.S. at 80 (analyzing the statute with reference to the scope of a state’s police power 
interests). 

146481 U.S. 739 (1987). 

47S ¢e 18 U.S.C.A. § 3142(f) (West 1985) (detention under the Bail Reform Act is available only 
in cases involving crimes or violence, serious drug offenses, certain repeat offenders, or where life 
imprisonment or death may be imposed upon conviction). 

148For example, the arrestee may testify on his own behalf, present information, and confront 
and cross-examine witnesses. fd. The government must, in addition, prove its case by clear and 
convincing evidence, id., and the presiding judge must issue written findings supporting his decision 
to deny bail. fd., § 3142 (i). 

491d, § 3161 et seg. 

'30See 504 U.S. at 81-83. 

51d. at 87-88 (O’ Connor, 1, concurring in part and concurring in the judgment). 

152 
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Thus, Foucha, in many respects, introduced more uncertainty than it provided 
guidance regarding the permissible scope of civil commitment. For four members 
of the Court, involuntary psychiatric confinement in the absence of present mental 
illness was anathema, regardless of the circumstances. For four others, dangerous- 
ness was a sufficient justification for indefinite detention, pursuant to the state’s 
police power, '>4 where there was prior adjudicative finding of criminal misconduct 
linked to mental illness.!°> Justice O’Connor, adopting a position somewhere 
between the two extremes, agreed with the dissenters that acquittees’ prior 
criminality justified detention without mental illness, but would require a 
“medical justification” and would allow the application of this “lesser” standard 
only to those acquitted of violent or otherwise serious crimes. 

Summary and conclusions. From the earliest days of the republic, govern- 
ments have exercised wide-ranging power to protect the public from those who 
endanger citizens and their property. Generally speaking, the Supreme Court 
has supported states’ authority in this regard, recognizing their right to enact 
public health initiatives designed to prevent the spread of disease and to 
confine dangerous mentally disordered persons in psychiatric institutions. In 
Foucha v. Louisiana, however, a majority of the Court recognized that there are 
limits on states’ prerogative to use their police power to detain dangerous 
individuals indefinitely in psychiatric institutions. Foucha is therefore important 
and noteworthy. 

However, the Court’s splintered reasoning as to what measure of mental 
impairment is constitutionally necessary for civil commitment has produced 
confusion in the years following Foucha, as lower courts have grappled with the 
constitutionality of an emerging wave of state laws providing for the postincarcera- 
tion civil detention of sexual predators who may or may not be deemed presently 
mentally ill for purposes of psychiatric commitment.'*? Although the justices’ 
recent decision in Kansas vy. Hendricks provides some understanding of the 
parameters of a medical justification sufficient to justify commitment, its 
implications for the scope of the states’ police and patriae powers to commit 
citizens to psychiatric hospitals merit further analysis. Turning, then, to Hendricks, 
I will argue, in the next section of this article, that the availability of its analysis 
with respect to mental abnormality and treatment is limited both by the 
justificatory basis for the commitment and the strength of the state’s corresponding 
interest in detention. 


'4Justice Kennedy criticized the majority’s failure, in this regard, to differentiate between state 
action “‘to protect and provide for an ill individual’”’ based on the parens patriae power and the action 
taken in Foucha “to ensure the public safety.” fd. at 96 (Kennedy, J., dissenting). 

‘557d. at 97 (Kennedy, J., dissenting) (“‘finding of past insanity and past criminal conduct possess 
intrinsic and ultimate significance”’); see also id. at 108, 111 (Thomas, J., dissenting) (emphasizing, 
in justifying treating insanity acquittees differently from other civil committees, the acquittee’s 
“prior antisocial conduct’’ and the possibility of his continuing dangerousness based on “factors in 
his personality and background other than mental disease”’). 

'56See id. at 87 (O’Connor, J., concurring in part and concurring in the judgment) (the fact that 
acquittees have been found guilty of criminal conduct “sets them apart from ordinary citizens”). 

'S7S¢e John Kip Cornwell, Protection and Treatment: The Permissible Civil Detention of Sexual 
Predators, 53 WASH. & LEE L. REV, 1293, 1312-16 (1996). 
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I. Civil Commitment Under the Police and 
Parens Patriae Powers in the Post-Hendricks World 


A. Hurricane Hendricks 


Respondent Leroy Hendricks, a career pedophile, was involuntarily commit- 
ted for psychiatric care and treatment under Kansas’s Sexually Violent Predator 
Act (“SVP Act’”’).!53 Whereas involuntary civil commitment ordinarily requires 
the state to prove mental illness and dangerousness by clear and convincing 
evidence,!°° the SVP Act permits detention upon proof beyond a reasonable doubt 
that an individual is a sexually violent predator, defined as “‘any person who has 
been convicted of or charged with a sexually violent offense and who suffers from 
a mental abnormality! or personality disorder!®! which makes the person likely 
to engage in the act of predatory sexual violence.” !® In the preamble to the SVP 
Act, the legislature explained that the state’s existent commitment scheme, which 
was designed “to provide short-term treatment to individuals with serious mental 
disorders and then return them to the community,”!® was inappropriate for 
sexually violent predators who ‘generally have antisocial personality features 
which are unamenable to existing mental illness treatment modalities. . . .”!% 
Because the treatment needs of this population were believed to be unique and 
long-term, a separate statutory procedure was deemed necessary. !® 

Under these procedures, the secretary of Social and Rehabilitation Services 
was charged with the responsibility of locating a suitable placement for the “‘care, 
control and treatment” of those who are committed.'!© Accordingly, after the jury 
found that Hendricks was a sexually violent predator, the secretary placed him at 
the Larned State Hospital, a secure psychiatric facility.!°? The Kansas Supreme 
Court granted his petition for release, finding that, although Hendricks’ pedophilia 
might constitute a ‘mental abnormality” under the statute,'©® he did not, by the 
state’s own admission, suffer from mental illness, a necessary predicate to 
involuntary detention under Foucha.'© Thus, the SVP Act violated Hendricks’ 
substantive due process rights under the Fourteenth Amendment.!7° 

Noting that the courts of other states with virtually identical statutes had found 
no constitutional violation under Foucha,'7' the State of Kansas asked the U.S. 


8K an. STAT. ANN. § 59-29a01 et seg. (Supp. 1996). 

'59See id., § 59-2901 et seq. 

16OMental abnormality is defined as “a congenital or acquired condition affecting the emotional 
or volitional capacity which predisposes the person to commit sexually violent offenses in a degree 
constituting such person a menace to the health and safety of others.” Jd., § S9-29a02(b). 

'6'The statute contains no definition of personality disorder. 

162K an. STAT. ANN. § 59-29a02(a). 

1637q., § 59-29a01. 

1647. 

\5See id. 

166Jq_, § 59-29a07(a). 

167In re Hendricks, 912 P.2d 129, 130-31 (Kan. 1996). 

168S¢e id. at 137. 

169See id. at 138. 

1MSee id. 

See, e.g., in re Young, 857 P.2d 989 (Wash. 1993) (en banc); State v. Post, 541 N.W.2d 115 
(Wisc. 1995); in re Linehan, 544 N.W.2d 308 (Minn. Ct. App. 1996). 
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Supreme Court to uphold its statute!”* and, in so doing, to clarify the relevant 
substantive due process principles applicable to laws of this nature.!7? Hendricks 
filed a cross-petition, asking the Court to invalidate the statute on double jeopardy 
and ex post facto grounds.!% The justices reversed the Kansas Supreme Court, 
holding that the SVP Act’s authorization of civil commitment based on a “‘mental 
abnormality” or “personality disorder” did not violate due process principles, and 
its procedures and treatment provisions did not contravene the double jeopardy 
and ex post facto clauses.'”> I will address the mental abnormality issue first, 
saving, for the following section, the treatment issues raised by Hendricks’ 
cross-petition. 


B. Dissecting Mental Abnormality 


Although the justices split 5-4 over whether the SVP Act was punitive, there 
was virtually unanimous rejection!”® of Hendricks’ claim that his confinement 
based on a “‘mental abnormality,” as defined in the statute, violated substantive 
due process. Justice Thomas explained, in this regard, that “the term ‘mental 
illness’ is devoid of any talismanic significance,”’!”’ as reflected by the Court’s use 
of various expressions to denote “the mental condition of those properly subject to 
civil confinement.’’!”8 Indeed, the majority seemed to focus less on the precise 
terminology used and its acceptance by the psychiatric community, !”? and more on 
its functional significance,'*° noting that the mental conditions recognized by the 


'72In an interesting article published just prior to Hendricks, Professor Edward Hartnett 
questions the U.S. Supreme Court’s jurisdiction to hear cases like it where a state’s highest court has 
upheld the federal claims and/or defenses raised. See Edward Hartnett, Why Is the Supreme Court of 
the United States Protecting State Judges From Popular Democracy ?, 75 Tex. L. REv. 907 (1997). 
Using an historical analysis, Hartnett argues that the Court’s assumption, in the 1930s, of jurisdiction 
over appeals brought by states is based on an erroneous understanding of a 1914 amendment to the 
congressional statute governing its jurisdiction, which was never intended to “disrupt the balance 
between the states and the federal government by empowering state officers to seek review of their 
own state courts’ judgments in the courts of another sovereign. /d. at 913. As a result, state judges are 
less accountable for their own decisions—which, according to Hartnett, contravenes the present 
Court’s understanding of federalism. See id. at 987. 

'3Pet. for Writ of Cert. at 13-16, 19-22, Kansas v. Hendricks, 117 S. Ct. 2072 (1997) (No. 
95-1649), Kansas also asked the Court to decide the level of constitutional scrutiny to be applied in 
this context, noting Foucha’s ambiguity in this regard. See id. at (i), 16-19. The Court did not, 
however, address this issue in Hendricks. See infra note 288. 

'74See Br. For Leroy Hendricks, Cross-Pet’r, 1996 WL 450661, Kansas v. Hendricks, 117 S. Ct. 
2072 (1997) (No, 95-1649). 

5See Hendricks, 117 S. Ct. at 2078-79. 

76Justice Ginsburg did not join the portion of the dissent, which deemed constitutional Kansas” 
definition of “mental abnormality.” See id. at 2087. Neither, however, did she write separately to 
explain her disagreement. 

71d, at 2080. 

“8{q. (referring to terms such as “emotionally disturbed,” “insanity,” “incompetency,” and 
“mentally ill’’). 

See id. at 2081 (“Legal definitions ... need not mirror those advanced by the medical 
profession’’). 

‘80Various scholars have advanced a functional approach to defining mental illness. See, e.g., 
Robert F. Schopp, Sexual Predators and the Structure of the Mental Health System: Expanding the 
Normative Focus of Therapeutic Jurisprudence, 1 PsyCHOL. Pus. PoL’y & L. 161, 170 (1995) 
(“persons are mentally ill in a legally relevant sense when impaired psychological processes render 
them incapable of mecting some legally relevant standard of adequate functioning’), Bruce J. 
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Court “serve to limit involuntary civil confinement to those who suffer from a 
volitional impairment rendering them dangerous beyond their control.”"'*! 

Notwithstanding this limitation, Justice Kennedy cautioned that involuntary 
detention would be impermissible if mental abnormality proved to be “too 
imprecise” a category to “offer a solid basis” for confinement.!®? Likewise, the 
dissenters cabined their vindication of the standard in the circumstances of the 
present case, emphasizing that the “mental abnormality” specified in the statute 
was sufficient as applied to Hendricks because he suffered from a “serious mental 
disorder,” recognized by many mental health experts, which rendered him 
dangerous due to a “specific, serious, and highly unusual inability to control his 
actions,” !83 

Inasmuch as Justices Kennedy and Breyer were careful not to embrace as 
completely or enthusiastically the SVP Act’s ‘mental abnormality or personality 
disorder” formulation,'*4 they had good reason. If, as Justice Thomas indicated, 
that standard reflects a general acceptance of volitional impairments that make 
individuals “unable to control their dangerousness,” !85 states may well argue that 
antisocial personality disorder is, generally speaking, a sufficient ground for 
psychiatric commitment because it is characterized, inter alia, by chronic 
impulsivity, irresponsibility, aggressiveness, and unlawful behavior.!8© Because 
researchers have speculated that a majority of prison inmates suffer from this 
disorder,!®” constitutionalizing the commitment of those with antisocial personali- 
ties would give states broad authority to civilly detain prisoners at the end of their 
sentences. !88 


Winick, Ambiguities in the Legal Meaning and Significance of Mental Illness, | PsyCHov. Pus. POL’yY 
& L. 534, 538-39 (1995) (for purposes of involuntary psychiatric hospitalization, ‘‘mental illness” 
should be limited to conditions which “‘so impair{| functioning that the individual is unable to engage 
in rational decision making or to control his or her behavior’’); cf: John Q. La Fond, supra note 3, at 
527-29 (recommending that therapeutic commitment under parens patriae be limited to those mental 
illnesses that render the patient “incapable of exercising a rational choice between seeking treatment 
or continuing in their present situations’’). But see Steven J. Morse, Blame and Danger: An Essay on 
Preventive Detention, 76 B.U.L. Rev. 113, 137 (1996) (a definition of mental illness that relies on 
volitional/functional impairment ‘‘is simply a description of the causation of any behavior’’) 
(emphasis added). 

'8\ Hendricks, 117 S. Ct. at 2080. 

18274. at 2087 (Kennedy, J., concurring). 

137d. at 2088-89 (Breyer, J., dissenting). 

184See supra notes accompanying text 182-83. 

185 Hendricks, 117 S. Ct. at 2080. 

186 See AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 
DISORDERS at 645-46 (4th ed. 1994) (hereinafter DSM-IV). 

'7$ee, e.g., Karen M. Abram, The Effect of Co-Occurring Disorders on Criminal Careers: 
Interaction of Antisocial Personality, Alcoholism, and Drug Disorders, 12 INTL J.L. & PSYCHIATRY 
133, 135 (1989); James R.P. Ogloff et al., Mental Health Services in Jails and Prisons: Legal, 
Clinical, and Policy Issues, 18 Law & PSYCHOL. REV. 109, 135 n.28 (1994); cf Julio Arboleda-Florez 
& Heather L. Holley, Antisocial Burnout: An Exploratory Study, 19 BULL. OF THE AM. ACAD. OF 
PSYCHIATRY & THE LAW 173 (1991). 

188The Court explored this issue with the Kansas Attorney General during oral argument, asking 
if she believed it would be constitutional to civilly commit an armed robber who, on the basis of his 
“sociopathic personality,” was likely to commit more robberies. See U.S. Official Tr., Oral Argument 
of Carla J. Stovall, Esq., on behalf of Pet’r at 13, Hendricks, (No. 95-1649). Attorney Genera! Stovall 
responded that the lawfulness of the detention would turn on “the level of personality disorder that is 
there.” Id. 
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Endeavoring, perhaps, to avert such a result, the dissenters specified that the 
adequacy of Hendricks’s abnormality turned, in part, on the fact that it did not 
‘consist simply of a long course of antisocial behavior.” '®® Likewise, Justice 
Kennedy’s aforementioned admonition that detention would cease to be justified if 
mental abnormality proved “‘too imprecise a category,” coupled with his emphasis 
on the “dangers inherent when a civil confinement law is used in conjunction with 
the criminal process,” suggests strongly his disapproval of such a practice.!*° 

The fact that many sex offenders carry a diagnosis of antisocial personality 
disorder!?! does not, moreover, require recognition of this abnormality as a 
legitimate basis for commitment for all individuals to prevent their release; on the 
contrary, it is sufficient ground only for those persons for whom it evidences a lack 
of control predisposing them to commit violent sexual offenses.'”* Pearson's 
acquiescence to the confinement of “psychopathic personalities” who manifest 
‘an utter lack of power to control their sexual impulses”!** supports this 
understanding. It is noteworthy, in this regard, that Justice Thomas did not use 
Pearson to dispose of the mental impairment issue in Hendricks. His unnecessary 
reliance on broad conceptualizations of the state’s police power prerogative to 
defend itself against persons “unable to control their dangerousness,”’!* suggests, 
therefore, a desire to extend the outer limits of civil detention beyond Pearson. 

This potential expansion of the scope of involuntary commitment not only 
troubles certain members of the Court, it is antithetical to language in Foucha that 
expresses strong reservations about enhancing states’ discretion to civilly detain 
“dangerous” individuals suffering from antisocial and other personality disorders: 


{T]he state asserts that because Foucha once committed a criminal act and now has 
an antisocial personality that sometimes leads to aggressive conduct, a disorder for 
which there is no effective treatment, he may be held indefinitely. This rationale 
would permit the State to hold indefinitely any other insanity acquittee not mentally 
ill who could be shown to have a personality disorder that may lead to criminal 
conduct. The same would be true of any convicted criminal who had completed his 
prison term. It would also be only a step away from substituting confinements for 
dangerousness for our present system which, with only natrow exceptions ... 


'8°Hendricks, 117 $. Ct, at 2088 (Breyer, J., dissenting). 

190/4, at 2087 (Kennedy, J., concurring). 

!91See Andrew Hammel, Comment, The Importance of Being Insane: Sexual Predator Civil 
Commitment Laws and the Idea of Sex Crimes as Insane Acts, 32 Hous. L. Rev. 775, 808 (1995) 
(noting commonality of antisocial personality disorder as diagnosis for sex offenders); see also In re 
Blodgett, 510 N.W.2d 910, 912 (Minn. 1994) (sex offender diagnosed with antisocial personality 
disorder and polysubstance abuse); /# re Linehan, 544 N.W.2d 308, 313 (Minn. Ct. App. 1996) (sex 
offender diagnosed with antisocial personality disorder). 

'2See Comwell, supra note 157, at 1333 (arguing in favor of sexual predator commitment on 
the basis of antisocial personality disorder); cf. R. Forehand et al., Juvenile Firesetting: A Unique 
Syndrome or an Advanced Level of Antisocial Behavior?, 29 BEHAV. RESEARCH THERAPY 125 (1991) 
(study whose results suggest that firesetting represents an advanced level of antisocial behavior). 
Based in part on the contention that individuals suffering from antisocial personality disorder are able 
to control their behavior, Professor Bruce Winick contends, conversely, that antisocial personality 
disorder should never qualify as a sufficient basis for civil commitment. See Winick, supra note 180, 
at 568-69. 

3Pearson, 309 U.S. at 273. 

'4Hendricks, 117 S. Ct. at 2080. 
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incarcerates only those who are proved beyond a reasonable doubt to have violated 
a criminal law.1% 


Justice Thomas’s advocacy in Hendricks of increased deference to legislative 
determinations of the adequacy of a given mental abnormality for civil commit- 
ment whenever the psychiatric community is splintered!” is plainly at odds with 
the caution embodied in these sentiments. Of course, Justice Thomas, and three 
other members of the Hendricks majority,!”’ dissented in Foucha. It is puzzling, 
however, that Justice O’Connor would join the majority opinions in both cases; 
apparently, she determined, in the 5 years since Foucha had been decided, that 
being ‘“‘a step away” from prescribing confinement on the basis of dangerousness 
alone was distance enough to pass constitutional muster. 

Beyond personality disorders and paraphilias. Whereas paraphilias and 
personality disorders figured prominently in Hendricks, the Court’s discussion of 
mental abnormality has relevance both beyond these particular disorders and for 
populations other than sexual predators. If a majority of the justices would approve 
a mental illness standard characterized by volitional impairment rendering an 
individual dangerous beyond his control, what, for example, about arsonists who 
cannot suppress the urge to set fires?!" 

Although the Court did not discuss the confinement of any group other than 
sexual predators, its citation of Heller v. Doe,'%? which addresses the parameters of 
the state’s authority to detain those with mental retardation,” suggests the 
propriety of applying the volitional impairment standard to other classes of 
dangerous individuals. To this end, Justice Kennedy’s concern as to definitional 
imprecision could be satisfied through narrow drafting tailored to SVP Act 
terminology;”°' thus, commitment could be available only for those persons 
suffering from “a mental abnormality or personality disorder making them likely 
to engage in acts of impulsive arsony.” 

The fact that this definition does not, in and of itself, describe a disorder 
contained in the DSM-IV is immaterial under Hendricks.?°? More significant in 


195504 U.S. at 82-83. 

'%Hendricks, 117 S. Ct. at 2081 n.3. 

"Chief Justice Rehnquist, Justice Scalia, and Justice Kennedy also dissented. However, as 
discussed above, Justice Kennedy’s concurrence in Hendricks expressed concer about the reach of 
the state’s police power in civil commitment, which other members of the majority may share. See 
supra text accompanying notes 184, 192. 

“8The Court, in fact, asked this question of Kansas Attorney General Stovall, who responded 
that detention would be permissible, provided there was a medical justification for the detention and 
proven dangerousness. See Hendricks, Tr. of Oral Argument at 9. 

199509 U.S. 312 (1993). 

20The case involved an equal protection challenge to Kentucky’s mental health statutes, under 
which mentally retarded persons received fewer procedural protections during involuntary commit- 
ment proceedings than did other mentally ill persons. See id. at 315. Applying rational basis review, 
see id. at 319, the Court concluded that “Kentucky has proffered more than adequate justifications for 
the differences in treatment. .. .” fd. at 321. 

201Cf KAN. STAT. ANN. § 59-29a02(a) (a sexually violent predator is one “who suffers from a 
mental abnormality or personality disorder which makes the person likely to engage in predatory acts 
of sexual violence .. .”’). 

202See Hendricks, 117 S. Ct. at 2081 (“Legal definitions . . . need not mirror those advanced by 
the medical profession”). 
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this regard is the DSM_IV’s inclusion of “pyromania,’’?° which is classified as an 
‘‘jmpulse-control disorder”’”™ characterized, inter alia, by “deliberate and purpose- 
ful fire setting on more than one occasion” to achieve “pleasure, gratification, or 
relief.”2°> Presumably, most individuals meeting the mental abnormality standard 
defined above would be found to suffer from pyromania, much as sexual predators 
committed under the SVP Act typically suffer from one or more of the paraphilias, 
described elsewhere in the DSM-IV. The availability of an extant diagnostic 
category describing a volitional impairment clearly influenced the dissenters’ 
acceptance of Hendricks’ pedophilia as sufficient to justify detention.*”’ Although 
seemingly less reliant on the existence of DSM-IV classifications, the majority 
likewise noted that Hendricks’ pedophilia was “‘a condition that the psychiatric 
profession itself classifies as a serious mental disorder.’’7°% 

If the state may legitimately endeavor to commit arsonists based on a mental 
abnormality formulation similar to that approved in Hendricks, what about other 
individuals who pose a danger to society because of a volitional impairment of a 
different sort? Consider, for example, women who suffer from a particularly acute 
form of “‘premenstrual dysphoric disorder” (PMDD).” Unlike premenstrual 
syndrome, which affects an estimated 70% of menstruating women and does not 
necessarily affect mood, PMDD occurs in an estimate 2% to 5% of women?!° and 
often produces overwhelming stress that precludes normal functioning.?!! In 
addition, some PMDD sufferers grapple every month with “‘difficult and some- 
times frightening struggles to control unpredictable mood swings,” which lead 
them to acts of violence against family members.?!? 

In one British case, for example, a 30-year-old woman whose behavior was 
otherwise nonviolent reportedly experienced a marked onset of irritability 
culminating in aggressive and violent conduct toward her husband and her 
children 7 days prior to the onset of menses each month.?!3 In addition, on at least 


203See DSM-IV, supra note 186, at 614-15. 

204The “essential feature” of such disorders “‘is the failure to resist an impulse, drive, or 
temptation to perform an act that is harmful to the person or to others.” /d. at 609. As such, impulse-control 
disorders fit neatly within the volitional impairment standard identified by the Court in Hendricks. 

205fd, at 614-15. 

206The class of disorders labeled paraphilias is characterized by “recurrent, intense sexually 
arousing fantasies, sexual urges, or behaviors generally involving 1) nonhuman objects, 2) the 
suffering or humiliation of oneself or one’s partner, or 3) children or other nonconsenting per- 
sons...” /d. at 522-23. Pedophilia, the condition from which Leroy Hendricks suffered, is included 
within this group. See id. at 527-28. 

*07Justice Breyer expressly referenced the DSM-IV’s discussion of paraphilias in this regard. 
See Hendricks, 117 S. Ct. at 2088 (Breyer, J., dissenting). 

087d. at 2081. 

20The DSM-IV identifies PMDD’s ‘essential features” as “symptoms such as markedly 
depressed mood, marked anxiety, marked affective lability, and decreased interest in activities.” 
DSM-IV, supra note 186, at 715. 

*1See Lee Solomon, Premenstrual Syndrome: The Debate Surrounding Criminal Defense, 54 
Mp, L. Rev. 571, 594 (1995). 

21See Leslie Knowlton, Female Gender Mood Disorders Are Historically Related (Oct. 1996) 
<http://www.mhsource.com/edu/psytimes/p961060.html>. 

*"2VCU Psychiatrist on Severe Premenstrual Depression (Aug. 28, 1995) <http:// 
gopher.ace. vcu.edu:70/0[GOPHER.PRESS-RELEASES. 1995-08]PSY 169.TOPIC>. 

213See Lawrence Taylor & Katharina Dalton, Premenstrual Syndrome: A New Criminal 
Defense?, 19 CAL. W. L. REV. 269, 269 (1983) (subject is a patient of Dr. Dalton’s). 
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two occasions, British courts have allowed extreme premenstrual distress to 
diminish criminal responsibility for brutal homicides. In one case, the trial court 
mitigated murder to manslaughter for a woman who had pinned her boyfriend to a 
car and killed him.'4 In the other, an appellate court did the same for a woman who 
had bludgeoned her mother to death with a hammer.” 

Although American courts have historically been skeptical of permitting 
criminal defenses on the basis of premenstrual status,?!6 increasing psychiatric 
recognition of the PMDD classification may well change this situation.?"’ If the 
volitional impairment experienced by PMDD sufferers is sufficient to exonerate or 
mitigate responsibility for criminal acts, then, a fortiori, it should serve as an 
adequate basis for civil commitment.”!® Even if PMDD evidence is not admissible 
in criminal trials, the disorder appears nonetheless to satisfy the mental abnormal- 
ity standard of the majority opinion in Hendricks, which simply requires a mental 
impairment rendering an individual unable to control his or her dangerousness. 
Justice Kennedy and the dissenters would likely object, however, to the breadth of 
the potential expansion of civil commitment engendered by recognizing a disorder 
suffered by as many as 5% of women of childbearing age.”!° To placate these 
concems, states could extend commitment only to those PMDD sufferers who 
manifested repeated violent behavior toward others, just as antisocial personality 
disorder could be deemed sufficient only where characterized by a predisposition 
to acts of sexual predation.” 

Limiting PMDD in this way may be required, at any rate, under prior Supreme 
Court precedent. In Foucha, Justice O’ Connor opined that it would be permissible 
to confine in a psychiatric hospital an insanity acquittee who regained sanity, 


214See Robert M. Camey & Brian D. Williams, Recent Decisions, 59 NOTRE DAME L. REV. 253, 
261 (1983) (discussing the unreported case of Regina v. English); Joseph R. Tybor, Women on Trial: 
New Defense, NAT’LL.J., Feb. 15, 1982, at 1. 

215Regina v. Reynolds, Crim. L.R. 679 (C.A.) (1988) (LEXIS, Enggen Library, Cases File). 

216See Lovato v. Irvin, 31 B.R. 251, 261 (Bankr. D. Colo. 1983) (“There is insufficient evidence 
... to establish that premenstrual syndrome is sufficiently defined and accepted in the medical 
community to be an acceptable defense’’); Carney & Williams, supra note 212 at 267 (1983) (“the 
medical profession’s inability to arrive at universally accepted theories on the definition, cause, and 
treatment of premenstrual syndrome has impeded unanimous recognition of PMS by the legal 
profession’). 

217See, e.g., DSM-IV, supra note 186, at 789-90 (listing PMDD as a “new category ... 
suggested for possible inclusion” and recommending further study); Solomon, supra note 210, at 598 
(‘The PMDD classification alleviates many of the substantive and procedural impediments 
associated with the [PMS] defense”); cf Taylor & Dalton, supra note 211, at 277-78 (arguing in 
favor of a criminal defense based on premenstrual syndrome where it functions as a form of 
automatism). 

218S¢e Eric S. Janus, Preventing Sexual Violence: Setting Principled Constitutional Boundaries 
on Sex Offender Commitments, 72 IND. L.J. 157, 213 (1996) (advocating civil commitment for those 
whose mental disorder was insufficient to exonerate them of criminal wrongdoing); Stephen J. 
Schulhofer, Two Systems of Social Protection: Comment on the Civil-Criminal Distinction, With 
Particular Relevance to Sexual Predator Laws, 7 J. CONTemMP. LEGAL Issues 69, 85 (1996) 
(advocating the use of civil commitment “‘as a gap-filler, to solve problems that the criminal problem 
cannot address’’). 

219See Hendricks, 117 S. Ct. at 2087 (Kennedy, J., concurring) (mental abnormality standard is 
invalid if it proves ‘too imprecise to offer a solid basis for concluding that civil detention is 
justified’’); id. at 2088~89 (Hendricks’ abnormality “includes a specific, serious, and highly unusual 
inability to control his actions”’) (Breyer, J., dissenting) (emphasis added). 

220See supra text accompanying note 192. 
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provided there was a “medical justification” for his confinement; however, where 
the only evidence of dangerousness was the commission of “a nonviolent or 
relatively minor crime,” the liberty interest of a “sane” but dangerous acquittee 
“might well outweigh the government’s interest in detention.”22! Thus, although a 
state may choose to define the impairment sufficient for psychiatric commitment as 
a “mental illness,” a “mental abnormality,” a “‘medical justification,” or 
something else,**? Justice O’Connor believes that, in determining its sufficiency, it 
is appropriate to analyze the nature and severity of the danger the mental disability 
produces. 

The case of Terry Foucha himself may be used to illustrate this principle. 
Foucha was not mentally ill in such a way as to make him an appropriate candidate 
for ordinary civil commitment; rather, like sexual predators, arsonists, and certain 
women suffering from an acute form of PMDD, he had an impulse-control 
disorder?”* that rendered him dangerous. Justice O’Connor recognized both the 
potential necessity of detaining Foucha and those like him and the dangers inherent 
in sanctioning a standard as broad as the Louisiana statute at issue in that case, 
which risked transforming psychiatric hospitals into warehouses for the socially 
dangerous. To steer out of this difficulty, she relied on a civil commitment 
“calculus” that, in balancing governmental and individual liberty interests, would 
allow the confinement of “sane” yet mentally “abnormal” people like Terry 
Foucha who endangered the community’s physical safety but would not permit 
detention of those whose mental dysfunction posed a risk solely to property.?*4 

Hendricks’ majority opinion, which Justice O’Connor joined, is in accord 
inasmuch as the confinement it approves is expressly predicated on proof of “past 
sexually violent behavior and a present mental condition that creates a likelihood 
of such conduct in the future if the person is not incapacitated.”’”* This focus on 
violence serves not only to limit the scope of commitment based on disorders such 
as PMDD, but also eliminates others entirely. For example, although kleptomania 
is a classified impulse-control disorder in the DSM-IV,”*° its danger is limited to 
property.*?” Thus, kleptomaniacs are not subject to involuntary commitment under 
Hendricks and Foucha, even though its sufferers are unable, due to a volitional 
impairment, to control their dangerousness.?7* 


221504 U.S. at 88 (O'Connor, J., concurring in part and concurring in the judgment). 

222See Hendricks, 117 S. Ct. at 2080 (“the term ‘mental illness’ is devoid of any talismanic 
significance’’). 

23S¢e 504 U.S. at 82 (referencing Terry Foucha’s antisocial personality disorder). 

24This result does not contravene the Court’s earlier decision in Jones, where the justices upheld 
the ongoing psychiatric commitment of an insanity acquittee who had committed a nonviolent 
property crime. Unlike Terry Foucha, who had regained mental health, petitioner Jones was a 
paranoid schizophrenic whose illness remained “quite active.” 463 U.S. at 360. Thus, under the 
balancing test of Justice O’ Connor’s commitment calculus, the severity of Jones’s mental impairment 
justified his continued detention, even though his condition posed a danger to property alone. 

225117 S. Ct. at 2080 (emphasis added). The dissent had a similar ring, emphasizing that 
Hendricks’s impairment was adequate only because it was a “‘serious mental disorder” that made him 
“likely to commit further acts of sexual violence if released.” /d. at 2088-89 (Breyer, J., dissenting). 

226Sce DSM-IV, supra note 186, at 609 (listing kleptomania among the “impulse-control 
disorders not elsewhere classified). 

277d. at 612 (“‘The essential feature of kleptomania is the recurrent failure to resist impulses to 
steal items even though the items are not needed for personal use or for their monetary value’). 

~8Ror the same reasons, New Jersey’s civil commitment statute is constitutionally suspect. 
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Although Foucha, like Hendricks, addresses police power commitment 
primarily, Justice O’Connor’s confinement calculus also has implications for 
confinement sought under the state’s parens patriae power. Essentially, she 
endorses a test that balances the mental impairment requirement of civil 
commitment against the government’s interest in detention; thus, where the 
government’s interest in detention is limited to the prevention of property loss, an 
impulse-control disorder producing this danger may not be enough. 

Likewise, in the parens patriae context, where detention is justified by the 
state’s interest in caring for citizens unable to care for themselves,”’ the state has a 
weaker interest in detention when an individual is “substantially deteriorating”’ 
than when he or she is presently “gravely disabled” so as to be unable to provide 
for his or her basic needs.?*° In light of this distinction, it is appropriate to require 
greater evidence of mental dysfunction where commitment is pursued under the 
substantial deterioration standard. Some of the factors advocated in the APA 
Model Act and the Stone and Roth proposals for all commitments are useful for 
this more narrow purpose, to wit: a “severe mental disorder,’’?3! “severe or 
abnormal mental or physical distress,”’”°? and an incapacity to make an informed 
decision about treatment.?>3 The reluctance of most states that have adopted a 
substantial deterioration standard to incorporate these additional recommendations 
casts a constitutional cloud over their formulations and unduly frustrates the 
automonic interests of nondangerous individuals who want to be left alone.234 

Summary and conclusions. While, in the last 10 to 15 years, states have 
assumed increased parens patriae authority over the mentally ill through 
procedures designed to facilitate the commitment of those who are not yet gravely 
disabled, they have at the same time augmented their police power over dangerous 
individuals by subjecting certain volitionally impaired sex offenders to involuntary 
postincarceration psychiatric hospitalization. Whereas Hendricks vindicates the 
latter practice, it does not suggest that civil commitment is constitutional for any 
individual, irrespective of the mental illness from which he or she suffers and the 
societal danger his or her release would represent. Instead, Hendricks vindicates 
state officials’ prerogative to confine individuals who suffer from a volitional 
impairment that is highly specific, unusual, and associated with identifiable risks to 
physical safety. Leroy Hendricks’ pedophilia was, accordingly, sufficient for this 
purpose, as is the “mental abnormality” of other sexual predators, who may 


Following amendments in 1994, the statute authorizes confinement where, inter alia, the state 
demonstrates an individual’s incapacity to control behavior combined with “‘a substantial likelihood 
that [he] will cause serious property damage within the foreseeable future.”” N.J. STAT ANN. 
30:4-27.2(i), (r) (West Supp. 1994), The state supreme court’s rejection of a substantive due process 
challenge to the amended statute is inapposite, because that case concerned a sexual predator and, 
thus, there was no need to address the alternative ‘‘danger to property” ground for commitment for 
those unable to control their behavior. See In the Matter of D.C., 679 A.2d 634 (N.J. 1996). 

229See Addington, 441 U.S. at 426. 

20See supra text accompanying notes 4, 83 (discussing gravely disabled and substantial 
deterioration standards). 

231See supra text accompanying notes 91-92. 

32See supra text accompanying notes 96-97. 

233See supra text accompanying note 100. 

234See David L. Bazelon, Institutionalization, Deinstitutionalization and the Adversary Process, 
75 CoLuM. L. REV. 897, 907-8 (1975) (warning that excessive state intervention perverts “the 
benevolent purpose of institutionalization’’), 
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instead carry a diagnosis of antisocial personality disorder, alone or in combination 
with a paraphilia. Justice Kennedy’s admonition that mental abnormality must not 
prove too imprecise a formulation suggests, however, that states may not rely on 
vague terminology to commit broad classes of individuals based on a generalized 
fear of future harm; presumably, therefore, he would not permit, for example, the 
wholesale postincarceration commitment of a majority of prison inmates on the 
basis of antisocial personality disorder. 

Hendricks’s upholding of the Kansas sexual predator statute is consistent with 
the Court’s decision in Foucha, which, as clarified by Justice O’Connor, 
determines the sufficiency of individuals’ mental impairment for purposes of civil 
commitment with reference to their corresponding dangerousness; individuals 
with volitional impairments alone are therefore not appropriate candidates for 
commitment when their condition results merely in a danger to property. 
Accordingly, Hendricks and Foucha support the involuntary commitment of 
arsonists and women whose PMDD leads them to engage in repeated acts of 
physical violence but not of kleptomaniacs whose volitional impairment results 
merely in a danger to property. If, however, an individual suffers from a more 
severe mental abnormality, a lesser danger may satisfy Foucha’s commitment 
calculus; hence, the shoplifter in Jones was properly committed in light of his 
active paranoid schizophrenia. In addition, because Foucha balances a statute’s 
mental impairment requirements against the strength of the corresponding state 
interest in detention, parens patriae commitments based on a patient’s substantial 
deterioration should require greater evidence of mental dysfunction than those in 
the grave disability context, where intervention is urgently necessary to provide for 
basic needs. 

Significant as they are, these concerns about the mental impairment require- 
ments for civil commitment are no more weighty than the treatment issues raised 
by Hendricks’ cross-petition. If, that is, a state may confine a “‘mentally abnormal” 
individual without regard to the availability or efficacy of psychiatric treatment, his 
detention may become, in effect, a life sentence. This result seems ominous, 
invoking images of crowded psychiatric hospitals filled with patients suffering 
from nebulous psychiatric ailments for which there is no available treatment 
because they allegedly render the patients dangerous. This article’s next section 
explores the extent to which such fears are justified. 


C. The Death of Treatment? 


As discussed above, Hendricks filed a cross-petition alleging that the SVP Act 
was impermissibly punitive, in violation of the double jeopardy and ex post facto 
clauses of the U.S. Constitution.*° Rejecting this claim, the majority noted that the 
statute did not serve the (criminal) purposes of retribution by affixing culpability 
for prior criminal conduct** or of deterrence, because it operated, by definition, on 
those whose lack of control rendered them unlikely to be deterred by the threat of 
confinement.?*” Instead, the Court found that the SVP Act constituted permissible 
civil detention even though the state supreme court had determined that: the 


235See Hendricks, 117 S. Ct. at 2084-85. 
236See id. at 2082. 
2378ee id. 
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legislature’s ‘‘overriding concern” was to segregate sex offenders from the public; 
treatment was “‘at best’’ an “incidental’’ goal; and treatment for sexual predators 
was “‘all but nonexistent.”’8 

This statement, the majority reasoned, could be interpreted in either of two 
ways. If it connoted that sex predators are not treatable, then commitment was 
nonetheless permissible, provided there is adequate procedural due process, 
because “‘incapacitation may be a legitimate end of the civil law” especially when 
it is “coupled with State’s ancillary goal of providing treatment to those offenders, 
if possible.”’°° If, conversely, the court was intimating that sex predators are 
treatable but no treatment was being provided," the statute might still be 
construed as nonpunitive because of “the possibility that an ancillary purpose of 
the act was to provide treatment’’*! as demonstrated, inter alia, by the statutory 
obligation to provide treatment, Hendricks’s supervision by the Department of 
Health and Rehabilitative Services, his housing apart from the general prison 
population, and the state’s eventual provision of 31.5 hours per week of 
treatment. 

The dissenters properly took issue with the majority’s primary characterization 
of the state supreme court opinion as labeling sexual predators untreatable.?*3 As 
Justice Breyer noted, other portions of that opinion that were not excerpted 
confirmed that the lower court’s concern about the ‘“‘disingenuousness” of the 
statute’s treatment provisions was based on the failure to provide treatment to 
those who would benefit from it.244 The Kansas Attorney General acknowledged, 
to this end, that the state “absolutely” believed m the treatability of Hendricks and 
others like him.”*° Accepting, then, the majority’s alternative premise that 
Hendricks was treatable, the dissenters found his confinement to be punitive 
principally*© on the basis of the state’s lack of purpose to provide available 


387d. at 2083. 

2397, at 2084 (emphasis added). 

0Hendricks challenged his confinement on the additional ground that there was no specialized 
treatment program at his place of detention. In his Cross-Petitioner’s Brief to the U.S. Supreme 
Court, he noted how, during the legislative debates over passage of the SVP Act, state medical 
officials had warned the legislature about their inability to offer treatment to persons committed under 
the Act. See Br. For Leroy Hendricks, Cross-Pet’r, 1996 WL 450661 at *29. These officials testified 
that there were nv persons on the state hospital staff who possessed the expertise needed to provide 
meaningful treatment, that no training programs existed in Kansas to correct this lack of expertise, 
and that no funds were dedicated to providing such training. See id. Hendricks further argued that 
instead of treatment, he “‘received maximum security confinement indistinguishable in most respects 
from the conditions of convicted and sentenced prisoners . . .” /d. at *30. For example, unlike other 
Kansas civil committees, who could wear their own clothing, use their own possessions, 
communicate by phone, and receive visitors each day, see id. n.12, Hendricks had the same kind of 
room, shower facilities, food service, medical care, and recreational facilities as the prison inmates. 
Td. at *30. 

41 Hendricks, 117 S. Ct. at 2084. 

242 See id. at 2084-85. 

43See id. at 2096 (Breyer, J., dissenting) (Kansas Supreme Court found that Hendricks was 
“untreated,” as opposed to “untreatable”’). 

44See id. 

245See Hendricks, Tr. of Oral Argument at 12. 

46The dissent also referred to the law’s failure to consider less restrictive alternatives to 
inpatient hospitalization, such as postrelease supervision and halfway houses. See Hendricks, 117 S. 
Ct. at 2095 (Breyer, J., dissenting). 
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treatment, as evidenced by the absence of any therapeutic intervention during his 
period of incarceration and at the time of his commitment,’ notwithstanding the 
subsequent development and provision of treatment protocols, as required under 
the statute.248 

In the end, then, the disagreement between the majority and the dissent over 
whether the statute was punitive turned on factual disputes as to whether the state 
supreme court believed Hendricks to be treatable and, if so, whether it was the 
legislature’s objective to provide him treatment. On a theoretical level, the justices 
were generally in accord. For example, Justice Breyer did not take issue with the 
majority’s conclusion that civil incapacitation, standing alone, may constitute a 
legitimate justification for the confinement of dangerous mentally disordered 
individuals who are untreatable.?*? Nor did the majority hold that it is permissible 
to confine dangerous mentally ill people who are treatable without providing them 
with treatment. They stressed, instead, that, inasmuch as sexual predators are 
treatable, the state had obligated itself to provide treatment and was doing so. 
While the dissent rejected this finding of treatment with respect to Hendricks, 
Justice Breyer was careful to limit the dissent’s analysis, noting that it “cannot 
answer the question whether the Kansas Act, as it now stands, is punitive towards 
people other than [Hendricks].”>° 

Hendricks answers, therefore, some of the questions left unresolved by Allen 
and Foucha. While Allen approved the commitment of sexual predators for the 
dual purposes of incapacitation and treatment, it did not require the Court to 
consider the constitutionality of detention justified purely by police power 
concerns.”*! Foucha’s refusal to sanction detention based on dangerousness alone 
was viewed by some as a rejection of pure police power commitment to a 
psychiatric hospital.?** Instead, it identified the outer limits of such a practice, 
which, under Hendricks, may prescribe long-term civil incapacitation on the basis 
of dangerousness coupled with an untreatable mental abnormality or personality 
disorder, which may or may not reflect psychiatric nomenclature. 

The treatment issue, however, bears further scrutiny. Although all nine justices 
were willing to defer to a state’s authority to detain dangerous individuals with an 
untreatable mental illness, this acquiescence, taken to the extreme, would allow 
states to declare entire classes of dangerous mentally ill individuals ‘“‘untreatable”’ 
and leave them to languish indefinitely in psychiatric hospitals. Moreover, 
inasmuch as their release from detention would be predicated on some degree of 
recovery from the mental impairment that rendered them dangerous, a failure on 
the part of the state to develop any treatment program would effectively preclude 


247 See id. at 2091-93. 

2483.See id. at 2093, 2096. 

49See id. at 2091-92, 2096. 

25074, at 2098 (emphasis added). 

251The Court was mindful of this distinction between Hendricks and Allen. See Hendricks, 117 
S. Ct. at 2084 (while civil commitment statutes that ‘‘aim to incapacitate and treat”’ had been upheld, 
citing Allen, “we have never held that the Constitution prevents a State from civilly detaining those 
for whom no treatment is available, but who nevertheless pose a danger to others’). 

82See, ¢.g., Janus, supra note 216, at 170 (contending that, in Feucha, the Court “finally 
rejected, a jurisprudence of prevention’); Winick, supra note 178, at 537 (reading Foucha as 
establishing an ‘emerging constitutional principle” that therapeutic appropriateness is required in all 
mental health commitments). 
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this possibility. Where deficits in the provision of treatment are attributable to 
patient conduct,?>> the state should not be held responsible; if, however, state 
officials do not attempt, in good faith, to avail the patient of such an opportunity, 
the patient should not suffer the inevitable consequences of their inertia. 

Justice Kennedy’s concurrence in Hendricks underscores these concerns about 
the SVP Law’s “‘practical effect” of converting civil detention into “confinement 
for life.’*°* He cautioned, to this end, that psychiatrists “‘may be reluctant to 
findmeasurable success in treatment even after a long period and may be unable to 
predict that no serious danger will come from release of the detainee.”** In the 
face of such realities, he warned state officials not to use the civil system “to 
impose punishment after the State makes an improvident plea bargain on the 
criminal side”;?°° whereas incapacitation is a legitimate objective of psychiatric 
hospitalization, deterrence and retribution are not.?5” 

This juxtaposition of civil and criminal justifications raises the question of 
what might convert an acceptable system of incapacitative psychiatric detention 
into unlawful, punitive confinement. As noted above, the fact that long-term 
commitment may occur under a given statutory scheme was not determinative for 
Justice Kennedy, nor should it be, because states routinely commit dangerous 
mentally disturbed persons indefinitely. If, however, facilitating lifelong detention 
is the statute’s apparent intention, as opposed its ‘“‘practical effect,” the confine- 
ment it prescribes is indistinguishable from criminal incarceration. 

A contrary purpose is demonstrated, first and foremost, by the provision of 
treatment.258 To what extent, however, must a state endeavor to create treatment 
programs for the dangerous persons it commits whose mental illnesses are 
presently untreatable? If, on the other hand, an illness is treatable, who decides 
how much and what kind of treatment is necessary? With respect to the latter, the 
majority noted that Kansas’s (eventual) provision to Hendricks of whatever 
treatment was available for his condition “‘easily satisfies any test for determining 
that the Act is not punitive.”*°? Justice Breyer commented, similarly, that 


253Ror example, in Enebak v. Noot, 353 N.W.2d 544 (Minn. 1984), the petitioner was found to be 
“in need of inpatient treatment’’ because, in Jarge part, of his lack of qualification for existent 
treatment programs for sex offenders due to his inability to acknowledge the seriousness of his past 
sexual misconduct. See id. at 548-49, Likewise, in Eidinoff v. Connolly, 281 F. Supp. 191 (N.D. Tex. 
1968), the court properly rejected the petitioner’s claim that he was not receiving adequate treatment 
for his paranoia when he refused to participate in psychotherapy, “the most appropriate treatment for 
paranoia which [was] available.” /d. at 199; cf United States v. Johnson, 824 F. Supp. 198 (M.D. Ala. 
1993) (where patient was no longer able to take his medications due to adverse drug reaction, 
revocation of conditional release was proper). 

254Hendricks, 117 S. Ct. at 2087 (Kennedy, J., concurring). 

255 id. 

257 See id. 

258 See Clark v. Cohen, 794 F.2d 79, 94 (3rd Cir. 1986) (absent treatment, a psychiatric hospital is 
transformed into a “‘penitentiary’’) (citing Ragsdale v. Overholser, 281 F.2d 943, 950 (D.C. Cir. 
1960}) (Fahy, J., concurring); Ohlinger v. Watson, 652 F.2d 775, 778 (9th Cir. 1981) (same); N.Y. 
State Ass’n for Retarded Children v. Rockefeller, 357 F. Supp. 752, 760 (E.D.N.Y. 1973) (same); 
Tornsey v. Gold, 420 N.Y.S.2d 192, 197 (1979) (same); see also Isaac & Brakel, supra note 6, at 118 
(“[i]Jnvoluntary hospitalization without involuntary treatment is a sham, turning commitment into a 
police operation and hospitalization into incarceration’’). 

23°Hendricks, 117 S. Ct. at 2085 n.5. Whereas punitive detention would violate the double 
jeopardy and ex post facto clauses in Hendricks, such confinement is constitutionally suspect even 
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providing treatment that was “potentially available’ necessarily satisfied due 
process concerns,” which Justice Kennedy characterized as requiring a ‘“‘reason- 
able level of treatment.’’76! 

The Court’s use of presently available treatment as a constitutional benchmark 
is not without judicial precedent. In the seminal case of Rouse v. Cameron,?™ for 
example, a federal appellate court held that, to justify psychiatric detention, a state 
need not demonstrate treatment efficacy, but must endeavor instead to provide 
treatment that is “adequate in light of present knowledge.”’?© While relieving the 
state of its obligation to demonstrate the ameliorative potential of a given course of 
treatment, Rouse nonetheless required that the state’s treatment efforts be ‘‘bona 
fide.””?* This condition, in turn, necessitated exploration into whether hospital 
staff had made “initial and periodic inquiries . . . into the needs and conditions of 
the patient with a view to providing suitable treatment for him’ and whether a 
program had been created that was ‘‘suitable to his particular needs.’’*® Thus, the 
provision of presently available treatment was constitutionally sufficient under 
Rouse provided medical personnel were, at the same time, reviewing and refining 
treatment regimens to ensure that they were appropriate for the particular 
individuals involved. 


where those clauses are not implicated by reliance on a prior conviction. For example, the rejection in 
virtually all jurisdictions of the proof-beyond-a-reasonable-doubt standard in involuntary psychiatric 
commitment—see Brakel er al., supra note 5, at 122—26—would contravene the Due Process Clause, 
in re Winship, 397 U.S. 358 (1970), just as the failure to provide full protections against 
self-incrimination would run afoul] of Fifth Amendment requirements. See Allen, 478 U.S. at 369 
(where commitment proceeding prescribes punitive detention, “it must be considered criminal and 
the privilege against self-incrimination must apply”). In addition, even if the state were to provide 
the full range of procedural safeguards available in criminal prosecutions, punishment based on 
mental illness and dangerousness may also contravene the Eighth Amendment prohibition on the 
criminalization of “status” offenses. See Robinson v. California, 370 U.S. 660 (1962). 

697d. at 2090 (Breyer, J., dissenting). In keeping with the approach adopted by the majority, 
Justice Breyer’s analysis of Hendricks’ right to treatment proceeded, for the most part, under the ex 
post facto clause. He chose not to address the substantive due process question separately, noting that 
the underlying question was the same under both clauses, .e., whether Kansas must “provide 
treatment that it concedes is potentially available to a person whom it concedes is treatable.” Id. 

267d, at 2087 (Kennedy, J., concurring). By rejecting the need for any further assessment of 
efficacy, these statements in Hendricks represent a retreat of sorts from Foucha, which cautioned 
against long-term commitment based on disorders for which there was no effective treatment. See 
504 U.S. at 82-83. 

262373 F.2d 451 (D.C. Cir. 1967). 

637d, at 456-57; see also People v. Gilliland, 769 P.2d 477, 483 (Colo. 1989) (institution need 
not make “the very best treatment decision but, rather . . . a reasonably informed decision in light of 
relevant information and within the permissible range of professional discretion”); Tex. Dept. of 
Mental Health and Mental Retardation v. Petty, 848 S.W.2d 680, 685 (Tex. 1992) (in context of 
involuntary commitment, state must provide ‘‘appropriate therapy” and endeavor, “where possible,” 
to restore the individual to the community) (emphasis added); K.C. vy. Wyoming, 771 P.2d 774, 779 
(Wy. 1989) (court will determine whether treatment decisions were ‘‘permissible and reasonable . . . 
in view of the relevant information and within a broad range of discretion’); John Q. La Fond, 
Washington's Sexually Violent Predator Statute: Law or Lottery? A Response to Professor Brooks, t5 
U. PuGeT Sounp L. REv. 755, 767 (1992) (advocating the right of psychiatric patients to bona fide 
treatment); Note, Mental Illness and the Right to Treatment, 77 YALE LJ. 87, 112 (1967) (same). 

264373 F.2d at 456. 

2651 d. at 456; see also Mahoney v. Lensink, 213 Conn. 548, 565 (1990) (“‘meaningful” treatment 
requires individualized effort to help each patient by “formulating, administering and monitoring a 
‘specialized treatment plan’ ”’). 
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This understanding of the right to treatment fairly accommodates both the 
state’s interest in detaining psychiatrically impaired individuals for whom there is 
not, as yet, effective treatment and its corresponding obligation to attempt, in good 
faith, to create therapeutic regimens tailored to patients’ needs. Thus Rouse 
provides a ready framework for interpreting the treatment standard suggested in 
Hendricks. Indeed, obligating state officials to fashion “appropriate” treatment for 
those who are involuntarily committed is of particular importance in cases such as 
Hendricks, where providing “available” treatment might be tantamount to 
providing nothing at all.6° Rouse’s emphasis on individual patients’ needs and the 
development of specialized treatment regimens prevents state officials from 
relying indefinitely on nonspecific treatments, such as “‘milieu” or group 
therapy,”°’ which may not serve patient interests. Rather, for their efforts to be 
bona fide, medical personnel must endeavor to enhance existent therapies or 
develop new ones where none presently exist.?°° 

This formulation is consistent with Youngberg v. Romeo,”®? the Court’s most 
definitive pronouncement to date about patients’ right to treatment.?”° In Young- 
berg, which addressed institutionalized mentally retarded persons, the justices 
required not only that treatment be made available, but also that it be ‘minimally 
adequate .. . to ensure safety and freedom from undue restraint,”’?7! adding that 
lower courts should bestow “presumptive validity” to the judgments of “qualified 
professionals” in this regard.??? Youngberg accommodates, moreover, the use of 
certain factors,” including those cited in Rouse, in assessing whether the exercise 
of professional judgment was proper in a given case.?”4 For example, in Janet D. v. 


266 See supra note 240. 

287Se¢e Donaldson, 422 U.S. at 569 (“milieu therapy” can be a euphemism for confinement in 
the ‘‘milieu” of a psychiatric hospital). 

268To counteract public indifference toward, or hostility to, the development of treatment 
programs for politically unpopular individuals such as sexual predators, I have further advocated, ina 
previous article, the implementation of a standard that would declare therapeutic efforts an 
unacceptable basis for detention in the absence of: ‘‘(1) demonstrable improvement over a number of 
years in the proportion of individuals afflicted with a condition who can gain release into the 
community; or (2) sufficient community re-entry indicative of an acceptable level of treatment 
success.” Cornwell, supra note 157, at 1329 (emphasis added). 

269457 U.S. 307 (1981). 

2%The Court has been historically reluctant to take on the right-to-treatment issue. See 
Cornwell, supra note 157, at 1326. 

27d. at 319. 

274d, at 322-23. Although Youngberg does not so specify, it is preferable to employ an expert 
who is not an employee of the hospital to evaluate its treatment program, as she could provide a more 
objective analysis. See, e.g., Morales v. Truman, 383 F. Supp. 53 (Tex.) (using “disinterested’’ expert 
to evaluate sufficiency of treatment regimen); Susan Stefan, Leaving Civil Rights to the “Experts”: 
From Deference to Abdication Under the Professional Judgment Standard, 102 Yave L.J. 639, 692 
(1992) (advocating standard that asks “what approach professionals in general would take to treat a 
person in the [detainee’s] situation). 

273For example, in the context to the right to refuse treatment, the Third Circuit has referenced 
the possibility of harmful side effects, the availability of therapeutic alternatives, and consultation 
with other physicians as relevant considerations in this regard. See Rennie v. Klein, 720 F.2d 266, 269 
(3rd Cir. 1983) (en banc) (opinion announcing the judgment of the court); id. at 271-72 (Adams, J., 
concurring in the judgment); id. at 274 (Seitz, C.J., concurring). 

74See id. at 271 (Adams, J., concurring in the judgment) (“Youngberg provides primarily a 
starting point for defining [patients’] constitutional rights’’). 
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Carros,””> a state appellate court relied on Rouse in assuming responsibility for 
determining what constituted appropriate treatment and specified, to this end, a 
variety of factors, including periodic patient re-evaluation and the development of 
individualized treatment programs, to be used to assess the propriety of profes- 
sional judgments.” Incorporating these considerations serves not to usurp 
medical judgment, but rather “to ensure that professionals ... apply their 
knowledge and skills” in determining the sufficiency of the state’s treatment 
efforts.?”7 

One may argue, however, that the Youngberg Court’s willingness to assess the 
adequacy of treatment was influenced by the nature of the commitment; 
Youngberg’s detention, unlike that of Leroy Hendricks, was predicated on both the 
police and parens patriae powers.”’* This notion that civil commitment standards 
may vary in accordance with their justificatory basis is reflected, moreover, in 
other Supreme Court cases—particularly Jones and Foucha, in which a majority of 
the justices agreed that it is appropriate to apply more stringent criteria for release 
to individuals proven to be dangerous to society than to “ordinary citizens.”’?” 

Drawing on this distinction, some lower courts have tailored the right 
to treatment to the commitment’s underlying justification.*®° In Rone v. Fire- 
man,”®| for example, the court concluded that no right to treatment existed 
where a state exercised its police power to confine a mentally ill person 
solely because he was dangerous to others; where, however, the detention 
was based, in whole or in part, on the government’s parens patriae authority,?* the 
court required the state to provide ‘appropriate and effective treatment,’’?®> as 
measured by four independent variables: “‘a humane and therapeutic environment; 
qualified staff in sufficient numbers; an individualized treatment plan for 
each patient; and planned therapeutic programs and activities.”*84 People v. 


*75362 A.2d 1060 (Pa. Super. 1976). 

*76See id. at 317, 319-20. 

277 Fe. 

278Youngherg’s mother, who sought his commitment following the death of her husband, 
testified that she could neither control his violence nor provide him with necessary custodial care. 457 
U.S. at 309. 

2*Foucha, 504 U.S. at 87 (O’Connor, J., concurring in part and concurring in the judgment); id. 
at 94 (Kennedy, J., dissenting); id, at 108 (Thomas, J., dissenting); Jones, 463 U.S. at 364-66. 

*80Others have embraced the right to treatment broadly. See, ¢.g., Wyatt v. Stickney, 334 F. Supp. 
at 1342 (constitutional right to a level of treatment that will provide “‘a realistic opportunity to be 
cured or to improve [the patient’s] mental condition’’); Nelson v. Heyne, 355 F. Supp. 451, 459 (N.D. 
Ind. 1972) (juvenile offenders are entitled to rehabilitative treatment); People v. Williams, 244 Cal. 
Rptr. 429 (Cal. App. 1988) (insanity acquittees have right to receive such treatment as will afford 
them a realistic opportunity to be cured or to improve their mental condition); ¢f Winick, supra note 
180, at 551 (arguing that detention sought under the state’s ‘“‘mental health power” must be 
“therapeutically justified”), 

281473 F. Supp. 92 (N.D. Ohio 1979). 

824d, at 119. 

4d; see also Martarella v. Kelley, 349 F. Supp. 575, 600 (S.D.N.Y. 1972) (“effective 
treatment must be the quid pro quo for society’s right to exercise its parens patriae controls’’) 
(quoting Kittrie, Can the Right to Treatment Remedy the llls of the Juvenile Process ?, 57 Gro. LJ. 
848, 870 (1969). 

284473 F, Supp. at 119-20. The first three factors are essentially adopted from Wyatt v. Stickney, 
334 F. Supp. 1341, 1343 (MLD. Ala. 1971); enforced, 344 F. Supp. 373 (M.D. Ala. 1972); aff'd in 
part, rev'd in part, remanded in part sub nom., Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1305), a 
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Marshall®5 drew a similar distinction, reasoning that, although “rehabilitative” 
treatment was constitutionally necessary in psychiatric confinement for noncrimi- 
nal purposes, individuals found “guilty but mentally ill’? were entitled to 
“minimally adequate medical care” only, which did not include a right to mental 
health treatment.?°6 

To the extent that these cases recognize the propriety of providing meaningful 
treatment where detention is undertaken for the purpose of benefitting the 
patient,°’ as in the parens patriae context, they are on sound footing. It would be 
paradoxical, to say the least, to confine an individual on the basis of his “need for 
treatment,” however stated, and then fail to provide a reasonably effective 
therapeutic program, or at least attempt in good faith to do so. Where jurisdictions 
choose to differentiate police and parens patriae commitments for treatment 
purposes they must, however, be careful not to cross the line between incapacita- 
tion and retribution or to violate minimal requirements of substantive due 
ptocess.788 Moreover, because all individuals detained in psychiatric hospitals are 
suffering from a mental abnormality of some sort, states should endeavor, as a 
matter of public policy, to provide meaningful, individualized treatment to 
all those who are committed, regardless of the justificatory basis for their 
confinement.28? 


landmark case promoting judicial supervision over, and scrutiny of, conditions at state psychiatric 
hospitals. 
285448 N.E.2d 969 (Ill. App. 1983). 
861d. at 979; see also United States v. Freeman, 357 F.2d 606, 625 (2nd Cir. 1966) (where an 
individual is committed following an insanity acquittal, treatment decisions are secondary to 
community safety, which “‘must be the paramount interest’’). 
287See Addington, 441 U.S. at 426 (‘‘[t]he state has a legitimate interest under its parens patriae 
powers in providing care to its citizens who are unable because of emotional disorders to care for 
themselves”); Martarella, 349 F. Supp. at 585 (noting the state’s “benign . . . purposes” when acting 
as parens patriae); Winick, supra note 178, at 584-85 ( parens patriae commitments are justified “by 
principles of beneficence”); Developments in the Law, supra note 22, at 1207-8 (discussing the 
historical roots of the parens patriae power and explaining that ‘“‘the King or his representative was 
required to promote the interests and welfare of his wards’’) (citing Rebecca Owings’ Case, 1 Bland’s 
Ch. 290, 294 (Md. 1827); fn re Mason, 1 Barb. 436, 441-43 (N.Y. Sup. Ct. 1847) (emphasis added). 
288To the extent that police power detainees would be subject to lesser treatment standards than 
their counterparts confined for parens patriae purposes, equal protection principles are implicated. 
As indicated earlier, the Supreme Court did not avail itself of the opportunity in Hendricks to clarify 
the level of scrutiny attendant to such analysis in the context of involuntary civil commitment. See 
supra note 173. T have argued, in a previous article, that a heightened form of mid-level scrutiny is 
appropriate in this context. See John Kip Cornwell, Confining Mentally Disordered “Super 
Criminals”: A Realignment of Rights in the Nineties, 33 Hous. L. REV. 651, 669-81 (1996). There 
must be, accordingly, an “exceedingly persuasive justification” for distinctions drawn along the lines 
of treatment, see United States v. Virginia, 116 S. Ct. 2264, 2271 (1996), and the differing theoretical 
bases of police and parens patriae power commitments provide that justification. If, that is, civil 
incapacitation is permissible under Hendricks as the sole or predominant objective of police power 
detention but figures less prominantly, if at all, in the parens patriae context, diminishing the role of 
treatment as an evaluative factor in long-term police power commitment is clearly “substantially 
related” to the government’s “important” interest in protecting society from the mentally ill who 
threaten its safety. 
*8See Bazelon, supra note 234, at 909 
(“fI]ndividualization is a policy whose practical wisdom recommends itself. It not only 
accords each citizen recognition of individual dignity, but it prevents overgeneralization about 
citizens whom it is easy to overgeneralize about. Individualization promotes a specificity and 
potential for growth that is the genius of a mature system of law.’’) 
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Summary and conclusions. Although, at first blush, it may seem that 
Hendricks eliminates the constitutional necessity of treatment in involuntary 
civil commitment, closer scrutiny suggests that this is not the case. That a state 
may legitimately confine those who are dangerous, mentally abnormal, and 
untreatable does not import that government officials may refuse to attempt, in 
good faith, to develop appropriate therapeutic interventions. On the contrary, 
by foreclosing any hope of release, such neglect would wilfully and impermis- 
sibly convert lawful civil incapacitation into impermissible criminal 
incarceration. 

Likewise, with respect to those who are treatable, the Court’s reference to 
the constitutional sufficiency of providing “presently” or ‘“‘potentially”’ available 
treatment should not be interpreted so as to allow state officials to rely indefi- 
nitely on therapeutic regimens that are known to be inappropriate for the class 
of individuals targeted. Instead, lower courts should use Rouse v. Cameron as 
a guidepost and require periodic inquiry into patient needs with a view to- 
ward providing appropriate, individualized interventions for all patients, regard- 
less of the justificatory basis for their confinement. Some courts and legislatures 
may, however, choose to recognize broader treatment rights for those committed 
under the state’s parens patriae powcr than under its police power authority. 
Although this distinction finds some constitutional support in Supreme Court 
case law, it is inadvisable as a matter of public policy. As Judge David Bazelon 
has noted, individualization of treatment for all individuals “promotes a 
specificity and potential for growth that is the genius of a mature system of 
law.”’2% 


IV. Traveling Backwards Into Tomorrow? 


As we head into the 21st century, civil commitment harkens back increasingly 
to its 18th- and 19th-century roots. Inasmuch as early images of the ‘furiously 
mad,” enchained and removed from public scrutiny, were replaced by those of the 
modern hospital and its mission of providing care and treatment to dangerous 
mentally il] persons, modern sexual predator statutes reflect a reinvigoration of 
nontherapeutic civil incapacitation founded exclusively on historical notions of 
societal self-defense. In similar fashion, because the enhancement of states’ 
authority over deteriorating but not yet gravely disabled individuals necessarily 
presumes the salutary effects of institutional care, it recaptures the beneficient 
vision of the psychiatric hospital that, ushered in by Chief Justice Shaw in 1845, 
held sway for the better part of the next century. 

Unfortunately, borrowing a page from history is not always such a good idea. 
Twentieth-century mistrust of involuntary inpatient psychiatric care flowed from 
the questionable benefit of involuntary inpatient care, and civil incapacitation, left 
unchecked, may serve as a means of ostracizing those deemed socially unaccept- 
able. Because Hendricks approved the broadening of states’ prerogative to label 
classes of individuals fit candidates for involuntary psychiatric detention, some 
fear that it may lead us inexorably backward in time. I am not so concerned. 
Although states will undeniably have wider latitude to commit those who are 


2Bazelon, supra note 234, at 909. 
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mentally disordered and dangerous, there is, I believe, an abiding conviction 
among most Supreme Court justices, past and present, that civil deprivation of 
liberty is subject to careful limits, which, in the case of involuntary psychiatric 
confinement, balance the degree of mental impairment against the attendant risks 
to societal health and safety. Time will tell. 


